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(proposed) WRIT 

WHEREAS, Jt1dgrnent having been .entered in this proceeding in favor of Petitioners RUSSIAN 

RlVERK.EEPERand CAUFORNIACOASTKEEPERALLIANCE, ordering that a Peremptory Writ of 

Mandate beissued from this Court; 

NOW THEREFORE 1T IS HEREBYORDERED that Respondent SONOMA COUNTY 

(''County',) shall do the following: 

1. Set aside and void the Amendments to C::hapter 25B Water Well Construction Standards 

adopt~dApril rn. 2023.(Sonoma County Ordinance No, 6422)("thc Amendment"), because 

the Amendment depends on a legally inadequate consideration of impacts to public trust 

resources,. as well as mitigation measures adopted without facts, .evidenc-e or analysis, and 

because the County exempted the Amendment from review under the California 

Environmental QuaUty Act ("CEQN'), h1 violation oflaw; 

2., Rescind the categorical exemption approved in connection with the adoption ofthe 

Amendment; 

3. Sllspend non-emergency water well permit issuance within Sonoma County, or in the 

alternative exte11d theJvioratorium. on New Well Construction (Sonoltla County Ordinance 

No. 6415; AR 14-16), unless and until the County has complied with the requirements of the 

PubHc Trust Doctrine, as set forth inthe Court's Ordei• After Hearingi <1ttached as Exhibit A 

("◊rder'l 

Within 90 day$ of the issuance Qfthis peremptory writ of mandate, the County shall file a 

preliminary return on this writ of mandate explaining how it intends to comply with the Comt's Order, 

which shall explain how it intends to comply with the Court's Order and its duties under the Public Trust 

Doctrine when issuing grounctwater well pennits .. 

Within 240 days of the issuance of this peremptory writ of mandate, the County shall file a final 

return on the writ of mandate, 

1n accordance with Public Resources Code section 21168.9(b) and (c), this Court shall retain 

jurisdiction over this ac:tion until the Court has detennined that the County has complied with the 

pt·ovisions of CEQA, but does not direct the County to exercise its discretion in any particular way. 
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l This Com1 also retains jurisdiction over the County's return to the writ and arty subsequent 

return proceedings, as well as Petitioners' motion to recover fees and costs incurred in this actio 

LET THE WRIT OF MANDATE ISSUE. 
Robert Oliver Griselda Zavala 

11/15/2024 D ate d : ----~ 
,...,M,l 
~ By: --,--~---r---;r'-c 

Clerk "f . , .. / 
Superior Court for th;·t;ciuni'f of Sonoma 
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THE Ii"ONQRABLE :BRADFQRD DEMEO 
SUPERIOR COURT OF CALIFORN1A 
CQv1'ffY OF SONOMA 
3 03 S Cle:veland AvID:iuc 
Sa11ta Rosa, CA 95403 
Telephone: (707) 521 .. 6725 

FILE 
AUG Z 1 2024 

SVP.ER!OR COURTDrtAl~ORNIA , 
tO!Jmyo; S(l'K~V,A ' ' 

BY..__,_$ !:JRf>UTY CUiRJ.; 

SLWE~OR. COL'IRT Of CALIFOR.t'><.JIA, COtJNTY OF SONOMA 

RUSSIA.i.~ RJVF,RJ(l1EPER, a California Case No, scv;.273415 
fllon .. Pto,6,t Corpo.J;atkm; and 
. CAtrFO'RN}A CDA$fKEE:PJ1R, a 
California Non .. Profit OllDBR AFtER I1'EARING Corporation, 

CO~ OF_ SONOMA,, al~~al . 
$ub9iy1suJn otthe $tate ofC~titqn:ua, 
DOES 1~101 

Respondents. 
ir--,--~~--,.--------~·/ 

The above n+atter came .rm ~al:1:md~r for l;learing on August 16, 2024,_ .in Dp~rnmmt 17 -0f 

the above-captiop_ecf croui:t. thi Honorable Btadford DeMeo, presiding. Ci;runsels ,Drevet Hunt, 

Jaime Nem:y, Amy Minteer, and Daniel Cooper ap~are.d on l)ehruf of Petitioners, Russian 

R.iv~rkeeper and CalJfQmia Co.astke~pe.r, Counsels Patricia Ursea and Amy Boy{appeared nn 

!,~half of RespomioQt County of Sonoma. 

The Court, h~vhtf; .reviewed ;::i:ll fil~d plead~g;; and !;laving hl.'!flrd and con~klered th◊ 

~sum.ent of' coun;,s;J,' }iy.rcby rule;;; ~. ,fullQW$; 

Petition GRANTED in fµll aa to both the claims that R~spondentfailed to meet its 

obligations und~r. tbe Public Trust Doctrine and violated the California Er1viromnental Quality 

Act by finding the project to be ex{lmpt from that act. 

f!!£ll 



aside Respoudenr County of Scno1mi.1s adoption of amendments to its Chapter 2:5B Water Well 

Construction Standards (the ,;Amendme11t'' or the HPtoject't) and requiring Resp~ndent to take 

the following actiOt1$: conduoneview of the Projeot in compUante whh tfo~ Calirbntia 

Enviwrunentat Quality Act f'CEQ,A'~); comply With nondisptetionary dut11;1s \\rh~n issuing water 

wen .pennits for gtouttdwater extraction; and adopt and implement policies and procedures to 

ensure consider~cion of the impacts of water well permits on. public trust resourc~s and uses and 

also tQ prevent JJmm from the impacts of such permits. 

P.etitiQn~ set forth nvo idet1tin~d c'l}llses of action, both seeking a writ nf rnanda.te: l) 

Violation o.fCEQA1 and 2} Failllte to C-0mp1y With Mat1dato:ry Duties Under the Public Trust 

Doctrine. lnthe seq)11d cause of action~·Peti.tione~ allege that RespondentfaHeq to comply a 

",mandatory duties~' under the P\tblic Trust Doctrine (the '"Doctrine"} by failing to consider the 

~ffect authorizing gt6\mdv,mter extr',1.ctit,n apon pubHc trust res<>urccs (coUectivdy, the "PTR"} 

mid mi,iiga.te harn1 to thbi=;e uses and resqurt~s to the extent feasible. :PetitL011, 44!11~17. They 

also contend .that the decision was ru:bitrafy and ;;;apridous, contrary to law, and without 

evi~entiary support Pedtion1;1rs claJm thatthe relian.ce ol1CEQA ~teniptions. as set forth in 

Respondent's Notice of Exemption ("NOE''), violates CBQA. 

The Panies 

Petitioners Rt1$sian Riverki;;eper ~d Califomia Coasrkeeper are bqth m.m.;p,rofit public 

henefitcorporations. Petltion ~i,21,,.38. The former was Qr_ganized under CaHf.or1;ia law i:n 1993, 

it<s 111$in ofl:ice ifJ located in H~aldsbµrg::, CA, and its mission is to protect the Rl.lssian River a:nd 

its tribumries to keep their waters drinkable, usable, and equitably shared. Ibid. The latter was 

¢Stablishecl fu 1999, with its office in Sacramento, CA, and with a mission o:funiting 

"Waterlteep~r" pr'ogr~s thr<:>u$hcmt CaBfo:rnln fq ptc.lvoic the Bt<iCtc',s :,,Ytircrs 21.nd ensure rh;lt th~y 

t~ain qrinkable, iJsablei il,11d. cquita,b\y shar¢d. 

Respondent is the Col,l:Uty of Sohorna, the Project applicant a$ well as lead agency. 

Petlti.on, 1139-4:t Res:pnnd~nt and its d~l).U-tnlents control land~use planning, perinitdng, and 

devel◊pment within its b9undatles outside the jurisdictfon of tlie incorporated pities within it 

Thisindudes such regulation activities telatedto water wells for groundwate;r exfr~d'.!On-
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1 Context: Water gqd Wells in SonQmsCountv 

Sonoma C~:iunty contains several bun&:ed miles of rivets and streams supporting 

fisheries, aquatit habitat. navigation,. r.ecteation, sdentific st~dy) and ~esthetic ettjoyment Se~, 

e.g~. Arlmh,istrl)tive Re~ord {"AR"): 989; 2536~1540, 6935~t5952~ 7496-7574. Much {_,f th~ water 

supply obU¼ined in Sonoma County is from. underground souroos via approximlltelY 45,000 well~, 

tlte mostper capita fJj any CQlltlty ill Californu,. AR 20, 1936, 3458. Re:{pondi::nt issues sever.al 

hundred groundwater -,vell perrrut~ ~a.oh year and has averaged tw such pertnitS;@llUally from 

2017 through 2022'. AR 4095_ 

The Qtdj_n3'rtC~ An:Hmdtuents 

The Project, or Ami;ndrne1lt1at tssue} modifies Rtij>Ondent's Well Ordin~nce (the 

~•ordinanctf'), which. sets forth the construction and permittihg requiretne-nts for water wells,, 

See> generally> Sonoma Ql)unty Code e-scct~) Chl'$pter 25'8; AR17-47; see. also; the Petition. 

.Priorto adoptini the Amendinenh however, Respondent bad adopted an ot4inance imp9sittg a 

tn0ratoriun1 on 411. l)ew well constructicm except for emergenqy w~Us, b~&'.~9- on ◊laims tha.J the 

pre,..eilsting pr:ovisio:ne Were legally deflcient. AR 6-8. i 006-10 l <\ 13&7. The .J,mend:tneut 

states thl;lt the _putpqseis·to i,address[Respon(jl'¼nt'sl public trust obli_gationand tq document [its] 

ex¢rcise of discretipn regarding how it will. ev~uate the public trust Wht!n <;!Onside.dug [such] 

permits ... tha-t may ~d:vets~ly affec~ publfotrust re$ourc.es in }nterconnected navigable W!ltc:rs.'' 

SCC stl'cdon 25J3 .. 2(b), ltimposes certain requirernen¼ on all such ~rn:lit applications. lt 

imposes additiop.al requirements depending o:n whetber the well is in the Public ,rust Review 

Area (the "PTRA") ijS delineated in the Ame11dment, as wen &s on other factors. 

Depending on whieh factors apply., ~ penuit may be evaluated und~r a defined 

Diseretio.na.ry ~view Pro~G$$ ('l:Oiscretion~ p,..z,<::¢~<>") ....... d,;,i'ir~,:,,-.d 1yiiul;;ii.rtal B.cview f'roGess 

("Ministedal Process"'). The Discretionary :Pr()ce$ involves Respondent evaluating impattSJmd 

t'neasUl'eS o:n a c~e-by-ca$e basis. sec $<'cletfon 2584(4)(3)~(4), 25B-.5(c), :2~B-'S{e)(2); AR 25, 

27.:;l9. The MJniste:riaLProc~ss ~xempt$ certain apt)lications from discretionary review where 

they .meet th~ establish~d criteria. SCC section 2$~--4-(e), iSB-5(c)~. ( e)i AR 26-29. The 

Ministerifll Proc~ss applfos to eig.ht different categories~ some of wl-',ich require the applicant tc;, 
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t implement certain water conservation and monitoring requ.irements (the "Req\lirements'l), SCC 

section 25R,4(e), 25B~.5(c). (e);,AR.26,.29. The Requirements consist oftevel I Re-quinm.1en.ts 

 and.Level 2 ReqUirements,. Some applications need cotnpf.y with ortly some req1nremcnts, and 

others n<!'.cd to ~mp!y. with ,411 Requirements, Some oot¢gories of wells.qtiaHfying for the 

Ministerial Process need not comply with the Requirements. sec section 15B-4{e), 2513-S(c), 

(e)at AR26--29 (setting forth the wells qualifyingforthe Ministerial Pro<:ess)~ SCC section 25B~ 

l 3 ~t 44'46 (setting forth the Requirements), 

Level l R~quin-:ments consist of l) the applicant must compl~te a !e-.;ik ~ "vater 

c.onservation audit t;if water systems; 2) .showerheads 1n e¼,isting foibitabk spaces'ou the project 

parcel n1ust meet def med wuter~efficiency srandard.'i m: pe retrofirtoo With aet.{itms or other flow 

regulatorSw1th flow rates of up to 1.8 gallons per mJnme ('1gp:m,:,); 3) faucets in existing 

habitable sp.(lces on the project p,atQel :1.nu.st meet denned vtater.,.efficiency standards or be-

~trofitted withaerato:r.s or other flow reguiators with flow rates of up to 1,8 .gpm1fo:r kitchen: 

frtucet·l and l :2 gpm for lavatory faticetsI 4) new landscapes shaU comply with specified 

regU!ation:s for wate~effi<;ieµt lan4$~pe~; SJ. c!vvelopment after October: 4. 2022 n1ay not have 

.imgated grass lawns ~nless CQtnplying wlth tlle stated SCC landscape provision; :6) development 

e~istin~ .priQr to October 4, 2022. may have irrigated grass fawns no greater tban lSQO square feet 

Wll~ss complying ,vith t~ state4. SOC landscape provision; 7) dovvnspouts sn~ll ~e discormected 

and roof r~nwater routed to disposal Ioc~ons n:i~in1i2ing infiltration and minimizing erosion 

lJ.ni~ det:~nnined to pose a risk to strui;;tures or geoio~ic • baz~<ls, or to be fo:feasible; and S) 

compliance with applicable water conservation r.equiretn¢ntS :;idopted by a Groundwi;\ter 

Sustru:nability Agency ~Sapplicabl~ wb~(}l\ are consistent with, or more protective, thant this 

ChaJit~r ()f the $CC. 

Level 2 Requirem¢nts. include 1) Water closets, i.~. toi!ets1 in eXi$ing habitable ipace$ on 

the pl;{~Ject pare~! mustm,eet d~ned water-r;fficiency standards or have an effi~iency of up to 1,6 

ga:lkms per t1U;;h; 1) .i:i.ll ~rinals. shaU meet such requfre.tucnts pr h4ve .m· efficiency e>f up to O .1 l5 

ii;llons pet fl.ush;. 3 J all .eornmerdal. industrial, and instittttio11.al ~hes shalt subn1it and fa:npl~ment 

a. writer cotis¢rvation pf~ de.tailing best 1nfil:la$emertt p1·a<:tl<:1es ~mpioyed to tJ:idu-;{; groumlwater 
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use to the extent feasi'21e; 4) all agdcuitnral sites using more than .2,0 acre~feet per year shalJ i) 

submit and implement agriculiuraf water conservation practices plan that includ~s irrigation 

design, .sohedu{mg; and n1aintena11c.e, soil foolsture monitoring Ol' plant stress tn~tlitoring, and 

other agricultural warer conserva,tio_n best management practkes, EnroH.me.r:n in fill agricultural 

practi~s monitoring and certification program~ approwd by the Director~ shall fu!fill this 

:requiremet~t; ii) Submit and implement a frost protection plan, Enrollment in a frost wate:r 

dent~1d • management progrru:n, approved by the Stat~ Water Resoun;1es Control Board,. Director, 

or Sonoma County Agrioultural Coonnissioner shalt fulfiU this requirement. Sif~s that clo not use 

water for frost pr1)fect101t are exempt from this reqµirement;. and iii} Vfoeyfird.s a?d orchards shaU 

limit gr6wing Sl;:ason grpundw?-ter us~ to the existing U$e" prior to} Oc.tober ih 20~2, $Upported by 

metered data or a $ite~spl!ciflc irrigatlo.n demand analysis; lf no data or .analysis is provided thrn 

a limit of0.6 acre-feet per nc:re pet ye.at or lesl snan apply. Wben calculating th!.;): amount of 

existh1g growing .s~on groundwater u&e. atl average over the three.;to-five~yearperlod 

immediately prior ahall be used. 

At issue in this litigation.the portion of the Am.enq,mentwhfoh Petitioners chaUenge1 are 

four oftl1e ciitegorks of wells qualifying for the MinisteriaJ Process. As i1umbertd in the 

.0.rdinan~, these are; (2) wells oiitsidethe PTRA, (6) "Low Wat(!J:' U~" wells where the 

9\Jh'lttlative grou:ndWit"ter U$~ frpm ~I wefl&: on the parceHs li~n~ted to two acre feet or le~ per 

year and 1he owner coh1plks mth Level 1 R~quirements; (7) '\1.<lsting use? wells where the 

cumulative grotindwllter use from aU wcll~ on the parcel is Hmited to the a~ount for fog~Uy 

establish~d land uses ~xisting as of October 41 2022 and the ov.-ner complies with Level 1 and 

Level 2 Require~ents; Md (S} '1'-4et Zew Groundwater Increase" weHs where the water u..<:age 

wHI not result in a ;net ipc.rr;mse of U.e erotmdwa~:i- use 'W't:i,en i::on.sidcnng s numb~r qf; £4ot~W:, 

such 11s coJJservation measures. and the i:n~mer s1,1bmits a ground\.vater recharge plM Md report 

documenting enh~ced rechflrge equal to the. net increase in propqsed gtoimdwatet. extractlon 

and also complies '*h all Levell and Level 2 Requit~ments, sec section 25B~4(e) at AR 26. 

It is not clear if 'the well$ outside th¢ PTRA will be rcqmred to comply ,1rith Level. l 

Reqwremenf:s or not1 the Ot•dinanc~ at sec section 2SB ... 4(e) givi11i1 no frrdjc!ltio~ that they are, 
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in oontrast to other categories within fhe Ministetjal Process~ but some portions of the record, 

such as a report by Respo11dent\s staff ai AR 823, indicate that wells outsid~ the 'PTRA do need 

to impiementLevel l Requirerne.nts. Respondent also ~xpressly argues that this. is the cas.e. 

Opposition 2:5 ~3-13; . ln this regar<l we find t:hjs part of the ordinance to be· mnbiiuous. 

Litigation Hi.stow: Res"pongent"s D~murrer 

Respot1dent demurred to the .s¢◊Md c&U~'>e of action, Failure to Co.n1ply With Man<!atory 

Duties Under the Public Ttt1$t Docn-ine ... Respondent demurr00c on the ground that it faHs: to state 

fncts sufficient to constitute a cause of action because Peti.tionei-s have failed to tdex1ti:fya 

mandatory fninisterhtl .duty which Respondent has failed to discharge, a writ of l'nandate cannot 

bind an agency's disc;retion; and Petitioners do not allege facts showin$ that Respondent's 

u.ctions enacth1~ th~ Q.rdinan~ Am~dn1ents i:s so· unrea1cnabie and arbitt'ary that it is an abuse 

◊f discretfo,n as nmatter of law. Petitioner!! countered that their claim is nut ba~d. Qn an 

assertion that Re~pondent must e>.eercise its d1scretion itt ~· pztrticular way 1 but rather that it acted 

arbitrarily :0r capri¢tt?usly or withoutevidentiary support, and thus abused its dis4;r~tion. 

Tb~ court heard the d~111urrer Qn J am.i~ 24~ 2024; and issued its otder overroling the 

demurr.er on February RP, 202-4. It concluded that the aHtgations i~1 the p~titi<mµ!tlmatelyset 

foi'tll a valid $econd catlse of action, explaining thil(, d~spite refoNmce to a ''n1an4atory duty~' to 

i::omply with the !)octtjm~1 P\?titii;m~rs all~gc that. foenacting the 0rdinance1 Res~ondent's 

decision lacked e0.di.mtiary support, one of the bases fot obtaining a ·writ of m~date pur$UMt to 

CCP section l 085, Similarly, despite refl!fence to specific examples of .eviden~ which 

Respondent allegedly faHed to consider, Petitioners do Mt allege that Responde~t must have 

~lied on ~e<::ific evidence bµtare .rn~reiy giving examples qfthe i;yp~s of ev1d~c.ewhich 

cl~m that Responq,ent must have exercised its discretion in any particular way. 

Arguments 

tn theirOpenJ11g Brief ("Opening Brief'), Petitioners first contend that the adoption of 

the 0tdimmce violates the D®trine ~ecause Respondent ~:dopted. th¢ Requirements whhout 

eviden,tiary supporter analysis d~moilstrating th~t they would mh{gate impacts to the erlent 
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1 fe8$iblei Respondent faile.d to consider all relevant.factors, particularly cumulative imp$cts1 

whe11 establi~hlng the PTRA; at1d Respondent abused its discretion in estabfo;hJng categqfies of 

weUs \1/ithinthe PTRAeligible fuonin.isterfal perm.itting and exe.mpt fron1 l)T Review. 

Petitioners also argue that th~ ad9ption ofthe Ordinance and NOE violated CEQA b~~ause the 

Project does not fall Within the scope of eitl1et Class 1 or Class 8 ca;tegoricaI exemptions or with 

the ''common sense" ~x~mptfon. They contend that the court reviews fue scope ()f exe:i:nptfon 

dasses .de n<>vo, the Project faUs within an exception fo exemptions based on cu:b.1ulatlve 

.impacts, and the Re,:p.tlrements a.re mitigation measun,~s; while CEQA prohibits ~efomce on 

ca~gorical exempiion$ for projects whlch require mitigation me.asures to mitigate potential 

impacts. 

In its: opposition~ Respondent challenges Petitirtner1s argtunents re;ardfr1¥ both the 

Doctdne and CBQA lt .argues that tbe 0:r<linance is presutt1ptively val.id \mder {he Doctrine; the 

Doctrhte is discretfol.)at'Y~ Respondent has no duty under the 0Mttine to provide evidence that it 

;mitigated han.n to resources or quantify ~umulatlve impacts; and P~titfon~r fails to demonstrate 

thatRespondept ab1.1sed its discretion under the Doctrine, Regarding CEQA, it contends that the 

substantial eviifence st.mdard.applies, and.substantiai evidem;,e supports the ex.emptions; the 

R1JqU:itemen~ are- not mitigation measures; and Petitfonets failed to sh.ow that th.e exception for 

cumulative impacts applies, 

Petitioner$ hav¢ filed a reply, reiterating m~ po1,hion. and providing rebuttals to 

R6spondent's ttrgume:nts, 

Reg 11£§:t for Judfoia> ~otice 

In its Request forJudj~lal Noti¢~ C'RJN")l Respondel.1t requests judicial ~1otice of 

Ord!nan<:e No, ~121 Gm1S) from its Sonoma County Cmk, This rlocum~n~ us f1.n official 

legislative en.actrnerit of' a government entity. is judicially noticeable. The coiu:t gi;a11ts the 

requ¢st. 

Claim Based, on the Public Trust Doctrine 

A party may sel:jk a writ ctortrpelUrtg en agency to exe1:qise itS discretion; pr may claim 

that an agency abused its discretion, bµt may not seek, a writ to compel rur agen◊y to e~ercise its 
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l discr{ltionin any particular manner or to achieve a.particular result. 

As before on the demurrer; the parties basicaUy ngri;e that Code .of Civi1}'tocedurc 

ecCP") section I 085 governs th¢ daint for vfoiatfon of the Doctrine. See Petiticynm:s' Opening 

Btlef 9:22'-24; Respondent's Oppo$ition.13rief 8: 19;.21 ~ see aJsct, R~sppndent' s Memorandmn of 

Points andAuthotities h1Support ofOemurrer &:21-11:16;, Opposition, to Demm;ret 5:7 .. 2L 

Petitioners also e:xpressly briug this clmm. under CCP sec.non 1085. See Petition., e.g., ~!17. 

CCP section H)85 goven:ra ••.traditional'' mandanms. it pt-0vides that :a Wilt of mandaN 

may issu~ to '"compel the perfottnance of an act which the law s.pecifica:lly eajoilw. as a duty 

resnltin~ from an offi.ce.) tru.st~ or station; or to c-0m:pel the admiss..i,:m of a µ~rty to the .:use and 

enjoyment ofa right or office to wh,ich hl;} is eutiHed and frmn which he is unlawfully :precluded 

by such1 .. person.11 l:fowcve~ .. .in addition to ministerial actions \vithout discretiori, CCP .section 

1085 also govemsjudidar review of discretiqnacy l~gislative and quasi..:legislauve acts. CV 

AmalgamatedLLC v. Cif>1 Qf Chula Vist4 (2022) 82 CASth. 265, ;279-280~ se~ mso Staiiffer 

Chemical Co. v. ,4ir Resources .Board{198-2) 128 CW.App,3d 789,, 194 (stating, '1udi~ial review 

of a qt1asi-lagislative aotiOtJ is limited t9 o.rdi~ary mandamus ... rather than administrative 

mandamus.".~) TtaditiQnal mandamus thus applies tQ, among others, daims t.½at an agency has 

abused lts discretion when the 91mm- does not fall. under CCJl section 1094.5. Saleeby v, Sta.le 

Bar of Calif (1935) 39C3d 541~ 562-,563 (CCV section l 085 applied to State B-ar\s .exercise of 

discretion fo.refµ$ing to make payments from Client Secmity Fund); Friends of fhe Old Trwu v, 

Department of Forestry&: Fire Protecti¢i1. (1997) 52 Cal.AppAth 1383; 1389 (CCP ~ction 1085 

applies to ~llilims that d,iscr¢tio1~ro:y &.cti ons violated CEQA under Public Resources Code section 

ll l.68~5). 

As.thie cot1d.e:xplained·in(;'I/4-malg<1matcdJ:,l.,C:v, City ofChwa Vista (2oii) 82 CA5t.h 

4<>5, at 279, •a court may issuf! awrltwhen apuolicagenc:y bas abused its discretion in carrying 

out a discretionary fun<:itio~. '+.Although traditional mand&mri5 will not He to compel the txer9ise 

of discretion in a p~uiicular mam;er, it is a prope.r remedy to challenge agency diseretio1iary 

action as an abuse Pf discretion,'' ICitt'lffonJ 

"Mandamus may". isst1~to cotr~ctthe exeIT:is~ ofdiscrefrona;ry lesislath-., powor, b-JJt. 
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1 ouly where the nction Ml.Ollnts to an abuse of discretion as a matter {)flaw because it is so 

palpably unreaso.t1ah1¢ mid arbitrary," Ellena v, Dept. of Ins. (2014) 230 CaLApt)Ath 198,206, 

At the same tint~~ thij req uirem.ent that a court may overturn a dfa.cretiona,cy llCt. only upon 

a showing of a>••ctear" or "palp.:ibly ur-i.teasQnable" ai;lu$e of discretion is simply an.other way nf 

stating that~ in determining Whether an action was an abuse of discretion. courts sbo.uld not 

substi.tutetheirjuclgm~nt for that of the agency, and if rttasonable minds covJd d.lsagree abQut the 

age.net .s action; the agency's discretionary action must be. upheld. See, e.g.1 Cmmty l)fDel Norte 

v. City of Crescent City (1999) 11 CaLA_pp.4th 96S~ 972~73. (stating that a. court ~nay cotted 

legislative action only if "fraudulent or so palpably unreasonable and aiblttary %t to reveal an 

wuse ofdi$cretion a~ a rriatter ofjaw, '' nnd then explaining th~ this means. simpJy that ''the 

petitioner must bring fbrth evidenc<t ~ompeUing the c.ondusion that the ordhw.uc~ is 

unreasonable and invatid/'); CVAmalgamated LLC v. City of Chula Vista (20221 82 CA.5th 265, 

279~280; Better Ahe1vutivesfo.r Neighborhoods 11: Heyman (1989) 212 Cal.App. 3d 663, f,11 .. 

672 1111;1 conrtin CV ~4.ma/gttnklfed rioted that a 11,,it may issue. to corre()t th!! exetcise Qf 

dl~retiqn:ny legislative po,ver only,wb~i;e the action 1s palpably um:easonable ru;id arbittary. b1.1t 

explained that~s simply meims the ~ourt may not substitute itsjudgment for that of the: pµblic 

en!:ity, and. must not issue a writ if rt.1<\Srmable minds may di$agre~ ;\$. to th~ wisdom of the public 

entity1s discr~tionary determination .. Quothlg California Public Records Researt;h, Ina. v, 

County oJStar;itlaus (4016)246.CaLApp.4th 1432, at 144:3, it tu:rther explained thm m making 

thjs .-deterrruriation, ·' wwlten a court revi~ws a public entitfy's] d~cision for an abµse of 

discretio~ th~ court .111ay. n,ot substitute its judgn'le,nt for that of the public entity, imd if 

reasonable minds n1ay disagr~e as to tlw wisdom ofthe public c:ntity's discretionary 

d¢ts1rminatk,n, that deci~on mtut he qp:heht [Citati1:m.] 1'h1.w. s.the jtidici~ i.Qqulty ... a<ldrc$ses 

whether the public (;)ntity's actfon wa~ arbitrary, capriclou$ or entirely without evidentiru:y 

$Upport, and Wpeth<tt :it fai1<;1d. to conform to procedures ~qtdred by law." [Citation.]' Similarly, 

the court in Petter Allpmatives statedi "In determining whether an abuse of discretion has 

OCGUrted, a CQlJA may tlPt s:ubstitQte its judgment for that of the adminfatri!tiV¢ bq<\rd [cilatl.onJ, 

a11d if re~som1ble m1nif s may disa~ llS to the whidmn of me board's actit:ai, its dete.~i11Mi.<>n 
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must be upheld [citation]_". 

As explained ht Tttylot Bi,s Service 1;•. San Dieg()Bd Of Ed. (1987) J 95 Cat.AppJd 

1331, at 1340, 

In a mandamus action arising under Cod~ of Civil Procedure section 108:5.judiciaJ 
review is lin1ited to an examination of the proceedings before the agency m determine 
wh~thet its actions have been 1;1rbitr.ey ot captfoious, entirely tacking in tvidentiaty 
support~ or whether it failed to foH6w • proper procedures or fail!ild to give: notice as 
required by faw. [Citations.] 

fo rle-term.ining wheth~r evide1'clttry sµpport is present in a traditional fua~mus actiont 
the applicable standard of revie\v fs the substantial evidence test. 

Accordingly, when reviewing ll dvciskm Under section J 085:. ''the scope of review is 

limited, out of deference to the agency's authority and pres1.m1e<l expertise, ~t Stone :v; Regents of 

Univ. of Califorhta fl 999) 77 Cal.App.4th 13<5, 745. 

The court may not .re\1\->eigh tllQ evidence and it must vie'N the evldenc~ it1: the light most 

fav~.\raple to the agency's action; incll.tding drawing all te-11Sonable inferences f~voring thos~ 

actions. "f aylbr Pus Service, ~pr<Ir 195 Cal.App.3d, 1340. In order wor~, "(i}t is presurneo that 

an adrnini~r.rtive agency re:gulart y perfotn1ed its. duty;1 and th~ burd~n is on the party challenging 

the agency's acticu:is to prove ~11 abu~e of dis;cretion!' Save lAurel W'cry v. City of RedwoodCity 

(1017) t4 CatApp.,;tn 1005} 101L 

Whether in the cQUt¢Xt 9f an tJdministrativ~ odegislative decision, addre~sing whether au 

agency ab~ed ifs.discretion may requity a determination Bfi to whetheft11e agency considered 

required factors in making its d~'1sion. Sr;:e1 e.g.; ,Association of lnita1ed Resir:l.€nts v. San 
1Joaquin Vallf!Y U.n#ied/Jir Pollu#ott.Co111rol Dist. (2008) 168 CA.4th 535, 542-549 eAJR' ). 

The wu:rt fo AlR found an ageni::Y 'g decision fo .enl'lat a tule t.ll b~ ~b <lht.1~(': qf dis~retfon beQ:JU$:a 

th~ 4~ency had failed to con~ide:r .;i l,le4ttb· factor which it was required tq c(msider m making the 

rule. Th~ Supre!Ile ('.ourt in American Comings A.sin v, S. Coast Air Qlmlity Mgmt Dist. (2012) 

54 Cai.4th 446, at 460--61, explained that in chatlenging legislative or quasHegfa1ative acts, 

.. Jt is petitione.t1s burden toe.stablish that [the agency'sj decision was arbitrary, 
caprfoioust entirely l«cking in ~:\i1;knt1ary support, unia,:i,>ful) or procedumUy unfair!' 
[(.a~ion.] When inqui1-ihg in:to w;h~1:hcr a ri:igulation is arbitrary, capric1ot,.ts> O.t I~ckipg in 
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~vid~ntiary supp()rt., tlw ~, ' « ' ~;court must ensure that an Llgency has adequately 
cot1Stdere(l all relevant factors, and has demonstrated a rr4ional coJmection bet\-Veen those 
factorst the choic-0 rnader and tl1e purposes of the enabling statute/i [Citation.]' "> • 

As briefly mentioned above, it is well established tbat ~ordinarUy, numdamus may not be 

avail~ble to compel th:e exercfae by a wurt ot officer of the- discretion: possessed; by thetn • in a 

particular 1nanner,; or t() reach a particular result, it does He to c:-0nummd the ~xer,cise • of dis.c:retfon 

to ¢ompel some actiqn upon the (l'UbjectlnvolvedY Ho.llman v, Warren (1948) 3:2 CaL2d 351, 

355, ln: Schellinger IJros. v, Cily of Sebastopol (App, l Dist, 2009} 179 CaLAppAih 1245) the 

court1 at 1266, addressed dus issue in-the context of a petition fot writ of mandat~ pnrs1.1tu1tto 

CEQA~ stating, "a col.lrt will not order., .discretion to be exercised in a partfo'ulru: fashio~1; orto 

prodµ.ce a particular i:e~ult.H AsJlw oourtln Riggs v. Ctty of Oxnard (l 984) 154 :Cal.App.9d 526, 

at 530, expl~ed, 

A writ ofinandate will not issue to compel thatd1scretion be e.l<:~rcise,d iq a particular 
way. [Citations.] furtherp it is .not tn.e fun◊tioti of the court to challenge the municipality's 
policy an4 wjsdgm, 'The fun9tion of the courts i$ t<:i det¢mrin~ wh~the-r {1,1' not thip. 
mm·&cip.al pqdies acted within the limits of thdr power and discrt•:lfon. •·(Citation.) 

The Puhtic: TnJSt Doc~ 

The .Public TrnstJJoctrlne reflects a policy to p.rotect public waterways and the lru1d 

underlying tb.~111, Sa11Fr4ncisca Baykeeper, J,1c, v,State Lands Com. (2015) 242 Cal.App.4th 

202, 232-234; E11vironmentallmv Fott,idation v. Stt:1te Wq1e,: .Resourc~s Control Bd (lOl 8) 26 

Cal,App;5th 844, 856-,857 ("'ElP'), lrl l{qtfarz11l A·udubon Society v, Superior Court ( 1983) 33 

Cal.3d 419, at 434, the Supren1e Court expla:i,ned that th~ l)octrlne was originally intended to 

protectnavigfl.tlon, comm~rce. and fisheries~ inducting tbe right to fish; hµ11t, batpe~ swim1 and 

use the water for' i;ith~r tect~,adonaJ purpoi;te!t, as well as usit1£t the botfom i;ll>r mJchoring, st:.u1i:;lh1,g, 

filld the like. Over tim~, the court added, the Doctrine was seen a,s not Umitini t~e public int~rest 

and therefoi:e encon1pass¢d ch.anging pulifie needs, including ecological purposes~ scientific 

study.I op~n space} and habitat for wildlife. Toe Doctrine also eneompa9sesi groundwater. ELF. 

supra, The state has~ ~ffh1.native duty to tak~ the pubH~ trust into accotmt when making 

decisions affocting 'tb~ waters. Natiofial Auriubqn, ~upra> 446. 
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1 1The state has the·· ·-0uty ,;, to protect the people's common heritage of streams~ lakes, 

marshlands a,od tidektnds~ sun:endetlng that righto:fprot~ction onlyh:t rat~ o".ses vvMtt th¢ 

abandonment of that right is consistent with the pl.U"poses of th~ trust~ ~, Mottt~rey Coastkeept;i-

v. California RegionalWntsr Quality CtJntrollJd., aJ al. (2022) 76 Ca1.A.pp.5t1, l, ~t 21 (quoting 

San FrancJsea 1Jaykeepe1~ supra, .at 234, itself quoting NatfonalAudulJaJJ; supra,, at 44 l), As a 

result:, ~•[t}he stat~ has an affitmativ~ duty lo take the public trust into .account in,the pfatming and 

a11o.cation of water resources, and to protect public trust use.s \Vhenever feasible.'' Nario11al 

Au.dubon. supnr,44&,, fn. omitted.~ see also JJa11:tf!!rey Cot1:stkf/.1,?per, suprtt (quotirtgJ\!ationa1 

Atidubon). 

The court in Monterey Co11.:s1keeper ex.plained} at 21 ~. that ~pubiic trust i,tses are to be 

protected whereV!;W fo.asible:.. The p.ub1kn:ust r.esources therefore !)i;ed not he protected uti,der 

ev~ry QOnoeivable circumstance~ but onl:y in th9se wh~re protectfon o~· h~'1n miriimlzatfon is 

feasible. 1\1\s a ma~er otpractkal necessity, th~ state m~y have to approve apprtlpria.tions des pit~ 

foreseeable harm jo public ttW;t uses/1 {Citati.on.] The pub! ic • trn$t doctrine necessarily involves 

the el'{et.cise ofdi~cretion by state agencies. H(T)he statie is free to choos~ 0111,wce;n public trust: 

ttses aµd that selecting one trust qse 4 in ptefer.ence to .,, f an)pthe, cannot reason!'lbly be said to bi; 

an abu~ of ... , discn:tion.' {Citation.r [Citation.] A~cordingly, the relevant govemini case law 

does not "impress into the pul?lk trust doctrine any kind of procedural matrix.'' (Citation,]' It is 

"inherently discretioruuy" and .allows for ''coµrt intl:}rve11tion}/ only through "judicial review of 

adn1inistrative.<.l~i;isions}1 lvfqnt.:reyCoastkeeper, 21-2l. 

Public ag~rtcies mUSt therefore considei: the impact$ on the various public truSt interests 

and mak!3 feasible att!!rnpts to avoid or mitigate recognized harm to those intere$ts .. National 

Auciu/J<m, 426; Monterey Coa.stkeep<1.r, su.pr:a) 2 l ~ As the Supr~mc Court stat~ in National 

Aitdubon, a.t 426, <•before s.tate courts and agencie~ apprqve water diversions they should 

consi4~r the effect qf such diver$ions .upon interests protected by the public trust, anµ at1ernpt:. SQ 

f~w ~ f~ible, to avoi<l or minimize any harm to those iuterests.n The court in National 

Audubon added, at 44{i .. 44 7/'th.e state must bear in mind its duty as trustee fo consider th(? effect 

ofthe taking on th¢publicit'USt[Citation), and to p..-eserve; so tat as cot1$iste:nt with the publio 
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Quoting Citit.er1Sfer .East Sh01'e Parks v. Stat~ Lands Com. (2◊ ! l) 202 d,aLAppAth 549, 

at $77~578¼ the court fo Mo,U2rey Coastki:.?epeP. at 21-22~ rehemte<l that Judicial t>Versight m~st 

be ••oy e:gefcisins oversight over. tbe administrative process and ensuring that proper standards 

are a;ppljt;,d ... ,'' 

The court in San Frcmd,,;co IJaykeeper, mpra, addressed compliance \vifu the Doctrine in 

the conwxt o.t'CEQA. lt described the Doctrinefudetaff at 232-234, statlng1 

''The publictrust doctrine~ which is traceable to Roman law, rests on several related 
concepts. First, that the i,ublfo dghts of commerce, naviiation, fishery. and r¢<;reah\.)n are 
{)O intrmsically important and vital to free citizens that their u,11.fetter,ed ~vaHabiUty to all is 
essential in a den:i.octatic society. f Citation. J 'Au allied priuc:ip!~ holds that certain 
interests are so p<U'tlculart:y the gifts of nature's bounty tiiat they otight to be reserved for 
the whofo of the popuJac~ .... (f,J Finally, there. fa oflen a recognition" albclt one iliat has 
been i~larly p¢ro~ived in legal do(:tnrte1 t~at <;ertt\in uses h~ve a peculiarly public 
nat'U.te that makes their a:daptati011 to private rtse in~pp:ropriate:.1 , ... (Ci:tation.t [Citation,] 

It further noted that the doctrine appli~;S to land under navigable water$., Which is ''held in 

trust for the pe9pk of the State,>· and it covers !}. "broad'! range of uses. ><encompassing not just 

navigation, ccm11:nerce, and fishing. hut also th~ public ri.ght tti hunt, bathe or swim;~ as well as 

«th<:' preseN~P.U oftmst lands i "in tneirnatuta1 state1 so that th~y µ1ay serve aslecological. units 

for ~oientific stuciy, as· open sp~e, and 8$ ·environments which provid¢ food and. habitat for birds 

auc:l marine life, and which fovora:ti1y affect rhe scenery a11d. climate of the area:' [Citation.]1 

f Citation.r lt also noted that the pul:)lic trust is also ,, 'mor~ thart a.ti. a:fllnna,tion of stat!! pc;rwet to 

use Piiblip pi;operty for public purposes. It is an affirmation. of me duty of the state tQ protect tbe 

people's cpmmou l:)eritage of str~ams)fJ.kes, marshlands, and tidelands, surr~nde,rlng that dght of 

µtot~iot} only in ···rare pase,,,:; wbeti the a\randonment of dtat riuht i$'. conr:;istent \vith the pur pqses 

o:fthe trust.~ [Citatk,m.f' Sjmi}ady, the court rn E.LF, Sllpra> at 857., quoting a.net relying ofi San 

Francfsi;() Baykeepert described th~ Doctrine as ~•expansive," With this vre:w1 it held that lbe 

Doctrine appiies to the ~xtraction of ~oundwater tQ the extent that the ~xtraction adversely 

in,p~cts .~ rlv~t. 

Regarding corripliance \1/ith the Docmne, the cou:rt m Sati FranciSCi> !Jayke~pet> 
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1 ~xplairiect, at 234 .. 1 ft]h,ere is no set ,iprocedural mai,rix" for determining state compliance '-"ith 

the public 1:tust doctrine. [Citation.] However, "[a.Jny action which will affv,ersely affect 

traditional public rights in trust lands. is a matter of gen.eta! 1)ublit fofortst and should therefore 

bem~de onJy iftherehas been full.consideration ofthe st.ttetspublic interest in the matter; s'Uch 

actions should not be taken in some fragmentary and publicly invtsjble way. Only '\.\ttth such a 

saf~guard can fuere b[el aQy assurance that tne pub fie interest \,;ill get ~dequate public attemio.n/ 

{Citatfon.]''fCitatlon;J' 

Respondent argues that the above authority means that it need not rely on evidence to 

support findings that ihe Project does .11.ot .harm the public reS()urc~s at i$SU(} in c~mtravention of 

th~ Doctrine, They cite to Monterey Coastkeeper for the propo*io» that it need; only "take the 

public trust into account" and protect the t®t ''whemwer feasible.', ~ 4etermin.atim1 entir.eiy 

within its direction:. This means., it reas011s, tbat it aeed tmt pi;esent evidence s\lp)'.lorting its 

decisions. 

.. Respondent's arg11.111eµt is unpersuasive, • It is correct that, as discussed above. it need 

only take the trust in,tp account; it need only protect the U'U$t when fea$lfyle; the decision is 

L;inherenny dis~retiomrry'\ there is.no ''proc~d:ural matrix'\ and there ~ rt◊ other specific legal 

standar<ls. Howevei•> as Petitl91l¢ts argue~ and as the COU-tc'1 in Monterey C04stkeepf1' itself 

eiqx:essly · states, judicial oversjght of fM>Vernment con:1plta.nce with the Doctrine p.ecessarlly 

involves -~oversight overth~ adminis~rative proce.ss and ~nsuring that prop¢r standarcts are 

applied( in th~ c9ntext pf mandmnus .review. ··I¼ discµssed above~ such review mustt1ot involve 

the coiut interposing if$ o\vnjiidgment. ·•Hmv~ve1\it does r~uln:: a determjnaiion that the agency 

did not ahuse its d1serGtion by d~t~l'.'1'11ining whether or not substantial evi.denc~ sqpports the 

~en~y,.s d~isipns. 

Respondent's in.te,:p.retation qf.the fte~dom accorded agencies also directly conflicts with 

the discussed a11til.Qrlty bec1;1~e. it woulcl ultimately meru:rthat l1(> judi~ial revi~w is ev~n possible. 

Jhe authority discussed above. and wh.ich the parties themselves discuss, clearly states that 

courts have the aufuqrjty to exercise judicial rcvlewOver agency .actio1ts and decisions ,vith 

respectto c-0mpiiance whh th~ Doctrine, A.J?;a.in. the dedskit1 ou whi¢h Rel3pot1deni: l'.eHcs, 
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l M9ntt1•e.y Coastk~eper,.makesthatex:pressly clear as noted above. Respondenfs 

characterization oftbisjudioial review~ as&escr.ibed at its Opposition at 11.l.:H4:28. would 

effectively mean that there is no judicial oversight at alL Rest,ortdent may be correct to th,i 

l:lmited extet1tthat the burden in tllts litigation infttaUy fa~s on Petitioners t'O demonstrate that 

R:es:r,ondentmade its decisions without rely1ng on substantial evidence arid in a manner which 

was arbitrary and. capricious. That· does not meant however, that Respondent is free to make 

su¢h deci$krns without relying.on su~stantial •evidence~ tf ~ontentio.n which R,.e$µondent exp~sly 

make$. Re&pondent $rates that it '(Has no Duty to Provide Evidence' .supponing: hs decisions. 
I 

Opposition 13:13-14. This is the heart of its contention that Petitio.nets are incorrect in arguing 

• that t.1-ie. County abused its distretion because h '"prQVided no evidence of anaiy$isi' which it 

counters by n:rguing that ithad rio duty to provide or r¢1y QU such evid1;nc~. • Opposition 13,, 1 <5. 

Resp~:n,identrelies on Walgreen (:'ci,v. Ct1yr,m4 County of San Frti12crsco.(1Q1 OJ l85 

CaLApp.4th 424, at 43$, for the prtJpositlon that' ,;legislari ve choice is not subject to courtroom 

factflndini mid may be ba:$ed o.n. mtiPrnil, sp~culation unsupported.tw evidence Or emph:kal data 

[Citation$.f' [Citation;f However.this ~tateme11t !lnd its applloatfon \verein the context of the 

appHL4ti.On of ratioru1l basis review for con$idering issueli of equal protectiQn under 

Mnstitutional law. This is 11. standard which, as the Walgreen court explained1 is used 'for 

revie\.Ving economic and soci~ welfare Iegi,slation in which there is a "disc.rimlnatlon~' or 

diffe~ntiation ◊ftreatm6nt betvv~n classes or -individ~als.Jt manifests restraint by the judiciary 

ln relation to the discretio1;1!:l-I'Y act of~ co-equal bmnch of government; in so doing it inv~sts 

kgishithm involving suchdlff¢~ntiated treatment with a presUt-nption of constitutionality a.nd 

"r~uir[esJmerelythatdistiil~ticins dra1,vn by a challe11g(;ld statute b~ some tati.onat r~latkmship 

l:o a oonc-eiv~ble l~~hi.mate si:Btep~osrn.1' [Citati01~,Y >l [',;itatfon.r Th,;1 W-l'.igrf€m .:.'ourt wa.; 

addressing a 01:mstitut.io®l ¢h1c1lJ¢nge baseg Qn principles of equal protection .. The analysis and 

.standards rliscµssed are in that spe~ific, context and have little to no application here, 

Respondent also atguesthat the al;n:ise".'Of;.discretion standard of r¢v1ew does not even 

app1y to It, H 1.wknowJett.gcs that uuderthe a,buse~of~dlscretion st~ard, a public entity must 

consider ''all relevant factors" before it . It relies on Povei•ty Rf-sistanc~ Center v. Hart (1989) 
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1 213 CaLAppJd 295, at 302, wh~re the court explained that the •~relevant factors') which an 

agency must con~idcr are 4'derived from the statutes whfoh govern the ngency actlon.l' It 

contends that only applies where tliere is a _governing statute or delegated ~tatutQry authority t not 

where an agency .is acting bast.xi on its police powers .. This mgument lacks legal authodty~ 

R¢spondeiit's papers Jack -of oHa.tion to any authority s11pporting i1s contention tnat·the ab1,tstN1f-

discretion standard does not apply to t;.Ounti¢s· \;;Xei:cising th¢ir p01ice powers; 

The determin~tkm. of what '"-relevant :factors» apply t<.rnn agency decision is di<stin,::tfrom 

the question of whether that decision is stibj~ct to judichtl teview for abuse ◊f discretion, 'l11e 

court is aware of no authority which indicates that a ~ounty~s actions in this regard are not 

m.1bje<:H◊ review. for abuse tir discretion.as vfa .® action for wrl1 of mandate. Morecweri 

. .Rtspendent itself contradicts its o:wn argument when itstarts the discussion by expressly stating, 

with citati<>nS toauthodty;.tllat"P.etitfoner's Public Trust claim is governed by Section 10851 

which allows mandamus relief •.. tQ cotrc-et a pubHc ~mitfs abuse of discretion.~- Opposition 

8~19-.21. The court accepts that stattmentj not the contrary. 

The court. finds that fa the cont1ext. of the Doat:roie,. t.bere are no speclflct rµanda1ed, 

'''refova;ttt factor$" for ru1 agency to -~on,:;i(.lt}r, but that in. each instance; ther,e will_ be "relevant 

f~rors'' whicll flu~tuate on ~ c~e .. l;)y,.case basis, and these .ar~ si:rnpl.y f9und in the nature of th~ 

Doctrii1e 's under:lying policies, {Uld the fa9ts of any _given agency decision, 

FinaUy, ~e parties address the applicability of authority regarding similar variations of 

the Doctrine in other •·Western StaJes.1' P~titioners ~gue that such authority is relevant and 

_pers~asiv~. ReS,pond~t c9u11tm that the c<,urt must disregard it as outsi4e the ambit of 

California law. R,espondep.t is correct- that such authority is t1ot binding and th~t th~ cow-!.: should 

Th~ cmut fIUds .that it 1s able to reach the conclusions which itdraws herein ·without 

r~sorting totb.e authority fron1 other states and hy relying soMy Qn California autliorily. Were 

the court to :rely on the outside authority~ this would simply provide furth~r supp◊rt for the 

cQud'~ 0,otcrm1nati9rt$ int!li.smatterfott® r~nsons statedln Petitioners· briefs, 
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Discussiog.: Sufficfoncv of the Copsideratio11 of the PTRA and ·~S: R!tguirements 

Petitionen; assert that Respondent relied on 110 i;videncc to ~ppott its determination ~1at 

tlle RequirementS would mitigate th~ impacts of groundwater exo:-action. Openi~g Brief 10: 13. 

They non.tend that J~_espon,dent merely sta~:d that it "anticipate$'" and Hex,pec;;ts" tlie Requirements 

to mitigate the impacts without any evidentiary or ru1aiytical s.upport. they ass,rt that the record 

contains no .evidence to support any co.ticlusion th&t (lie .Requirements v1ill in fa.Qt mitigate 

g:roundwaterns~ge as ~nvisio11ed. ~itmg to AR 824,.825, 82 7. 83Z 101.5-10171 1614-1615, 161 s. 
2~36, 3443, • 3453 .. They_ gtso note thartbe California Department of Fish and \VHdHte

('~CDFW''l _pointed outatthe final adoption hearing tlni:t the conservation measm:es and zero net 

in.creases were nopiuantitied, ~od th~r the Amendment i~ based on uosupported asswnpfo>ti:s, 

AR l614~l615. 

AR 824¥832 fa• part of a March _l 31: 2{}231 _ Outcomes Md Recommend.atimrn • Report from 

.Respondent's staff. Itde$(;fibes concerns and arguments PY WOl'ki.ng gtQUJ>S regarding the 

Ameridment, andpruticularly the ~pplfoatkm and efficacy t)f the·Requitement~. t~gatding the 

wells quallfyin.gfortfo::Ministerial Proves$, but itcout.ains no evidenc~ or m,.alysis sup~orting: 

the f?ffi¢acy of the Requiretnen-cs, It also notes, at AR 824~ 

A.t least 9ne wqrking group tnen1bei- is Goncerned that ministerial classification. fails to 
account for impacts from new 14fld r¢plaeemo/ntwe1l5 belng added to e:id5;tiug impa~ts.1 
which are causing overdraft or .unsustainable groundw-ater use} without suffiphmt 
eviden.tiary support.that the con$etVµtwn requiren1ents will result in te(lucingthe adverse 
impi1et. Allowing fQr &ddjti9n.al Impacts tbat aren1i "adequately conside~u or llfesisibility 
mh:igat~<f' m~y npt satisfy the ta~kat hand as described by the ELF c~e,;The working 
groµps bave answered the 11how questkm11 how the e(.mnty must consider and mitigate 
impacts to publii; tr~resolll'.~es when _pemtltting groun<.lwate;r wells in two ways, by 
defini11g a public ttµst reylew _ar¢a and by limiting the water use. of new wells in that area 
tht:ough co.ns.ervation. The working gr-0u1w did n,ot have time tp comprehen1ilvely 
9◊US.tder and weigb d,ifl:e~.nt mitigation measUJ'¢S for th<.'l.ir t"ea:tlI>Utiy, Is ~tmpJ:y te4Ucit1g 
the ext~pt o, ~lzt:: .pf w indhidu~.l im}J4ct a feasible mitigcttion for potentially pe,:pet1Jal 
accumulating im~Ctl, to public ttust resources? • 

A~h.,m at.AR 827 desqribe~the Requir~ments with no evidence or analysis. Discussion 

at AR&:32 n◊r~s .that the techliiaal Worldng group·noted.por-;sible pracfical issties;with the 

monitoring and data management measures and need to dev.elop a plan . 

.. 17 ... 



1 AR1015· l017 is part ofa Summary Report from Respondenf s staff~ dated April 18, 

2023. It describes proposed Minlsterfa! Process etasses and Requirements, k s~te~ that the 

"working group ffit}ffibent; states tnatU1e ReqUirements i\u, g~ni;rally ~gnaist¢nt wid1 cwtent 
bUild1ng cod¢, &·ought ri:;gulati~ms, and eonservation programs for r~sidcnts sel'9{cd by public 

wim:r By~tem5; illld stat~~ whai they "·nre r.::xp~,;;;tcd" tu wo;;t.. It contnioa nu Qthtr fYiden\-~; 

~nalysls., or infonnatio:µ s4ppurting the tffkacy of the R¢ql_1iremenfs or the cleHd.eatian of the 

PTRA. 

AR 1614--Hi 15 is patt of the trruisctipt of a reading bf the Amendm6nt a:t,tlie s~eond 

.m:Ioption hooting. ln thm" a repr~entati1e troll). the CPFW pointed out at thk\t ii~al ~4opu~m 

twarl.ttQ that ''the ~ona¢Jvation, m¢a$ttres anti zeRl net incre'ases were not quantified, M4 so it is 

unpossu,1e to assess theiral)mcy to avoiq or mitigate<pmentia! unpacts./' aucHng :µun 

requirement to redm:e- ov~rall use. The ordinmice is .based on as;mmptions. that D{lnservation 

measures will res.ult in less us~, . bl.l.t it dcesn • t require it an.d it do~sn ~ t :m~asure it" AR 1614-

1615. • Tiu.s representative fromthe CDFW added that '1here js no technical or Sfie.ntifi~ basis tor 

the dec.i$ionto recommend t\vo acre feet"; Respondent, tlte comment note.s, based it.s 

determiruttio.ns in..i;tend on ~·an administrative ~ecisiou for &ettin.g fees and other rcquh:emcuts" 

resources''; the acre~feet .. per•ycar standard chosen Js "not consistent with what -a small r~id,;;ncc 

he [si~] mine ru1rtuo.I1y'r and is ''1».o~e llin:t1 five times. what an i1ve~ge hot1schold slloUll::I. be 

. using"; tlj.e technic:al working group never a.greed. upon stream buffers which are, £'not cl.~atiy 

..,. .. ,..,,.,.,,t.,.AII ~.~ th .. A ......... ncl.n .. ni: ...,,hUe ltfh.Q W!.W in ~vb.id,. ~heY W6U.ld. b(:\. ilt:,}'.lli~d is :ntt1Y va~uelv 

desc;rib~d in th~ supporting doq1uncmtati1.:m, and h is unclear ~xactly how .or whe~e these buffer 

.distances will be applied and ho.wthey were det-ermined to be protective," 

AR 3440-344$ is an e,..mail from the CDFW whtch teiterat¢s tfort the Reqtdrements and 

"Net Zero Inorease)1 approach "h~ve ,not been ev~luated or quanti.fledn aud stating that 
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Respondent counters at Opposiriot11 &20, lt first reiterates its po~ition that ?etitioners 

ar.Q. aimply unable to me.et their burden t,f shoVr'ing that it abused its discretion becmtse • it 

"enjoy[sl the presumptkmthat the Ordnance is vruidand thatthe County fulfiBed its legal 

obligatiqns.1' In this argumtmt Respondent appears to be asserting Qssentially tllili its doolsions 

cru.u1ot be chalJet1.ged or sh◊wrt to be an abus~ of discret~on because it has foH di:so~tion, ~nd Its 

decisions are presrnuedto bei Correct and in accord with_ th~ law. Jhii'l ~omi h~ :air~~~w 

expl:ahte.d above why this argument is incorrect. but~ H1 brief, alth(.)ugh. Respondent does ha'\le 

discnniou as to Doctrine obligmion,;5i o. party may .sei:ik a writ on fu~ basi~ tb,i,\t th,~ ~i~,;;1:~l.9n w~ 

P.bi1s~d1 and the p1.-eisurnpt.ion of eorre~t\1~ss is tmt ahs<)h.tte.,: it may he ove:r~ome by a showing. 

that the agen~y vtolated its obltgations and abused its discretion, 

Re~ondenialso cont~ru.ls that, 110tleiheless/the re,.,9rd shows that it Hengage<l itt ro.1 

e~qensive anq tb0Ughtfu1 public process to ensure that it gave due consideration 10 its public trust 

re~6l.1Mes IDid adoµteJ faasible 01cll$nres to j;'.1roted suc1l resourees.1' It c(tes a.ctio_ns taken to 

i::n~e a, consultant, create working grqups incluoing -outskle people and e11tities to pmvide input 

on th.eAn1endments, solicit pubUc comments; and approve, a Hmulti-tiered. Ordiijance." 

Opposition 164 7. ltcites to AR 390 as showing that it basecl tlle AmeMn1e111 on the .. beat 

&cY\\\ifo,blc: inf~tiort; AR 388 M ~1't:r.ving th¢ Wf\t-ersht.<1 ¢~t¢gories whieh Rcs_i')6t\dent: usea; 

AR 8 70 as showing that the PTRA. aelinemfon "is ba~<l on so-µml meth9do.logt'; A.R 698-699 

and 4837 as showing how Ra$pondent datemlined lutb,itat value snd sen&itivity gs_ well a~ 

atreamtlowclisruptkm; ARJ90-S9l~ suppQrtforth~ 2~acre~f(letstandurd; AR 193-394 and 506 

tqsh◊w thatit balanced con1petb1g in.terests to support allovJing ministerial approval "due to 

ovGrriding l)tiblic inten;st," Tot~c arg\t1t1.cnfa ~e im:pc;,.x:$.Uasive. 

AU 10{) i ... :l'S~i"t ,·,:f'n cmunty £U1'1'1n-1arv Rtioorl ofAbriL4-. 2012. 1t lists' S:QttW .nf the 
ministerial classes. It ,states that the staff reached the det'initlon ror th~ l?f.RA uhcGause be~t 

available information was used tC\ identify areas whetc groundwater extraction llas moderate or 

high.potentiaLof fo.1pactini sensitive .11atutal t¢soru·cair;.'1 
- It provides ao explanation of these 

t¢~ dQes nut ;,t{\tc Wb{irthe .. b~st iwailf.lbl~ info~ioit i$ or ciw tQ ~uy evidtn°" or 



l methodology may have been ifempfoyed, 

AR390-391, regarding the 2 .. aere--feet~pef-ycarstandro:d) show-s that some worlci11g group 

tMinbers, echoing th,e CI)FW criticisms above1 argued that the Level· 1 require~ents should he 

imposed Qn use under O .5 a,CI'tl feet per year, insteflcl of 2t and there should be greater testrlctfons 

.. on usage ~nveon 0,5.alld2 acre teet a yem-.becausi.rural siught-family residen~es n~rmedly us~ 

lessrhfflW.5 acre feet a year. At AR 390w391~ it explains ttiatothet w◊rkfnl!. gt1ou~ 111emb~rfelt 

this would be too restrlcdve becal.lSe some rural. residence$ use more wa.tl;lr, so ~,alfrnjt◊t~q the 

05 threshold as too 
1
restrictive '111d jpplli;d tlle l*acre .. feet,,per-ye~rtttreshold. Rctted ag suppmt 

Waler Code section 10721 itild.a11 ex®qtive order whlchapply a 2-a(;r~-feet'"pe~year t!treshold 

for 1hcir Mnly;,,o arnl asserted that }laff felt the stricter standani would have ''undue economic 

impact,'; tt cites 110 ~vidence 9r analysis for that oonclusio\1~ 

AR 388-389 s.et forth the watershed categories which Respondent adopted, AR 69&..699 

is a r~~tifion ofthis docvment at a, tllfi'ere11t place in the record. tt states that e:v,.a:lua:tion 
i 

determined. sensitivity of PTR solely by reference to whether any ~tea is .an aqu~Mc h2bitat .for 

protected S.almrinj~s "a$ an mdicator.,. to represent public trust resource value an.cl sensitivity, It 

gen~riulY de~cribe-s .strl:latn.flow depletion, the ~riods whe11. m-eams are moxt sensitive~ and 

reltM.\¢f;! M fhe Rl~¥ter ~012 ~o~um~nt~ for assump.tions about kvds ofecologh;al prot~tlon. It 

provides no other ~Yid:ence or analysis and provide:rnothing to expl,lin why tbe only "indicator" 

for ~ensU:ivHy of grou~1dw~ter p1-1bHc tl'U$l resources l.$; whether an area provides salmonid 

habitat. On the face of,he matters, .this l~<\Y1:S a g~ in the considQratioo qf the P~ given the 

nature of wa.rer .usage at issue, and .the difforent WPes of eletnentg folling within the PTR. Put 

s.m,ply, h,abit<tt for th~<:.t1sh sp~,;;ksis tinly onQ~p~.;;t o:fthc mmiy publii tf!.lSt "'Vat~r.resow:co& 

at iAAnt?; hel't'i 

As noted above, the SupreD1.e Court stated in National Audubon, isupta, at 446-447, '-\the 

stat~ 1~1ust be.ar in mind its duty as tru~'tee t◊ consider the effect of the trudng on tp.e public trust 

[Citatiop,], and to preserve, so far as consisteht½ith the p\,lblicinterest, the uses protected by the 

1:rust, 11 ·Emphasis iidded. Accordingly. the Doctrine l.$ concem~d with theva:rious uses·pr a5:pects 
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of thisj the record does notshowany basis or substantial evidence for determini,hg the areas 

sensitive to pumpirtgi and thus fails to include such evidence or analysis supporting the 

delinea:tion of the•PTRA. Moreover, tbi~ discmsio11 fa limited to the methodology for 

det~nnining fue PTRA, not the sui:ficienc1 of the Requirerne.nts -0r cnnsi<lerl)tion M our.s:11,1.latjve 

impacts, 

AR 810 ii;pAtt ~fl.he document delhwating the PT~A. It $tat{$s: that th{l- intent of the 

PTitA is to identify the areas of the county t1where P'l'.'R may be sens.itlve· to groundwater 

pumpmg.!, It gellerall)i states, the "PTRA has been identHfod based on analyse~ and 

inttrpretatlons ofaquafic habitat value, hydrogeologk,conditions" processes tlmt generate 

streiunftow, and grou,ndwater 11Se that c{1Uld cause: streamflow rlepktiol) in the C:ounty. This 

. document s.ummartz~s thesi:miruyses ana the geographic. areas mey cteli.neat~/' This page itself 

adds n◊tnlrnt mQ~ than fuer.e nvei'Vlew but the. remainder of the <iocumem does ,de$e.rtbe rM 

m~thodology uaed with tm interplay of two ff.lctors: rem:rurce &ensitivity to pumping~ and 

stream.flow dei,let.Ion. It provid~ much detail and explanation) wjth refer~nces 1{) $ources and 

data regarlling th~~Q two facto~~, inclucUug habi~t~ qf prnt~~t~ 11.sll s:p~i¢~ lo detem1ine their 

sensitjvity, and much di.~c:ussion :,md detail on water usage, water recharge, pU11.iping,. change in 

storage~ and the ~e" The evidence.and analysis of water usase, storage,a.I1d ~amflow 

depletion appears l)n. lts face deta.iltd and thotough. • However, regarding resmm;:,e sensitivity. it 

used only the ·habitats: tQr .the fish as a, consideration ru1d it stated that ar~'i .not ~onsidered as 

prl011ity habiffit for fither species was coded rui "'fawt' sensitMty, It. offi;irs no explanation for 

this. !lppro.e.ch · or liniiting. the iden:ttficatlon of sensitive resources to those -areas which ptovide 

such fish habilaL As :i.vith AR 386,.389 .~bovet thiii fails to explru.n or supp<>tt thf d~.<;i$1.:>n to 

lf~ving a gap .in the Nsourc~ at !$sue. 

AR 4637 iSapparentfy the Rlchter documenaetetenccd in tM cit11tions above at AR 388--

389, ~pondent ¢!aims thafthis shows how Respondent determined hlibitat value and 
sensitivity as \yeli ;ls $tf¢&milov, disroption. Jt present.s ·•A Presumptive Su~ndard for 
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examplMarntmdthe wori! 'with, soiel'1ttfo~·. discuss;on r¢Sardint protecdon of stre.atnftow and 
app~s ·to.present facially valid scientit,ic analysis,. How~vert the discus..;tnn does not include 

CAlrtotnia fttll1 although this may no the prohlemat:c~ nothing wWd1 the CfJl,U't has seen h1 thfo 

dooutm~nt or elsewb.~ro Jn the record eipli,\ins its appli~ation huo, That a~ide, and as:rnming that 

the documep.t is reasonat>Iy ~pplicable in this Califb!'flJa contiext. his not suffitient tr) 

demonstrate that Respondent relied on substantial evidc:n¢e or any analy:iis, Respondent cites to 

nothing 1n therecmdShowing that the.analysis was even used~ how it was use~;how it supports 

the detertnin:atioriS for the Amendmentsj or the like, The .record at AR 388-389 rn¢..rely 

references the document; there. is no indio:.ition .that its analysis or methodology was .actually 

ap~Hed, or why o,r how if is appHCllble: or. tl1~t ltsup_po.rls Responqenf $ e◊nclU$to~. att\'.,l 

decisio~ .. Moreover. even if it were suflicit~nt, it goes only to the methodol9gy for determining 

the PTRA, not th~ sufficiency ofthe Requirements or consideration Qf 0,1,mulativa impacts. 

Pin&)Jy t Respondent relies on AR 393~394 ~nd 506 to $how that it balanced competing 

interests to support allowing 1ninisterial approval 'tdU.eto ov~rriding µ~iblic interest.'} These 

sh.ow that Respondent noted that tb~r~ aN comp~tiug inte-n~sts but oth.erwi.se do n9t sh9w 4ny 

balancing .based •on evide®e or analysis. The section at AR 393~394 bdefly discusses the 

tiecisio11 notto ®P<?$e ~ met~dng program fot weU(i, cxplmning that thi~ w~s largely bti?;UQ¢ it 

would require tim~ ~nd .tesourees, and they e:x-p~t tl-1,e d~ta tQ be of ulo\1/(u' q~Hty, ,i Thi(:) 

disoo$sion. is without ev.ldence or ana1ysis :and is conclusory .. Otherv.11se} the section lmq~dy Just 

diic~es g~nerally l1ow ministerial projects do not involve discretk,n and are streamlined and 

pre~epts pt:opo$a}s for ministerl!:!l per:mit~. again >h.'ithout p.res~nting evidence or analysis to 

suppoxt the ptopoidls. There is a brief referenc~ to being "generally consi$tent With, state 

·•~onsidered appropriat¢ ntidgadnsr!l!.q'Uirements~• \Vitho\tt ~viden,c¢ Qt ex1,lanatiot1, and states 

th:atcertain,restilts are ~•expected" or the like, again without any evidence or ~xplanatlon. !'he 

page at AR S06 is the start of a section on the ministetfo.l and discreti◊nary well classi ficaclpns. 

The whole section dMs include so111e disciissionof different interests but is es~ntially Just a 

presentatioirofdiffer~nttMughts, ideM., and.concerns. It appears to be devoid of actual 



1 evidence\ sttdies7 or analysis, 

Respondent dismisses Petitioner's Stguments and citations to the record as nothing more 

than R reflection of their ndisagreement1 with l<.¢-t}10ndtnt' s &pproa¢h and as devoid -of' cviJcnoc 

sl:towing Respondenfs methodology to be."patentLyumeasi)nable ~-:id arbib:ruyt Howcv~r, 

Petitioners• discussion bas.ed on the r~~orcl d®s exactly what:Respondent claims· [t does not, 

Petitionerts disoussimtconsists ofnumerous citations to the record showing that Respondents .. 

documents simply set forth the Amendm~tn. and t,ht; categories forlvlliristerial Process and the 

Requirements.:. \Vith no evidence or analysis to support thea~. Moreover, Petitioners Cite to 

sp~eit1e a~d express evidenc~ from th(;} State of C~Hbm.ia,'s CDFW cleai!y expJ~.hlmg that 

R~pcmdenf s 4¢fli$ion~andapproach. are devo(d ofanaly$is or evidence but baS:ed on mere 

assurnptionR Which have never be.en. explored, This is not merely i~disagrceinf' ~ith 

"1n.othodolo,gy'1; Petiticn1eni cite to portipns ofth~ re.cord demonstrating thatRe&'J)ondent 

employed UQ app!ll-e.ntmethodology. aud 1m1de decisions despite fully krio'Wing !pat these 

deaisfo~s were h11Sed ou unsupportctl assumptions which no oue had mad~ any ~£fort to evaluate. 

Petitionersµave thus m~t theitburden, They hav~ cited to numerous portions·ofthe 

record presenting the R~qhlretllents and other 11Specw of the Amend1u~nt1 whicl~ it is claim~ tht.tt 

they are sufficient, put which ate wnollydevoid of evidence or analysis aupportit1g such 

conclusiQns. Moreover, Petitioner$ point to clear evide,nce in the record stating that there ts no 

evi¢1¢nc~ Qr ru11:1.lysis su:ppmting th.e :Amendment and th&t such evidence or uual.:ysis 1s necessary 

in order to determine the efficacy of:t'.he Amendment's tenns as ,vell a!! what is feasible. 
( 

Petitione:rs' ci~tions t\uih~ incl14de evid~nce ~xplaining why at leust somr: qfthe pm:tions oftbe 

A.tnendrne~ton thefr face do not make sense and appear inc~pable of achiev.ing the results 

Respori:dMt does fo pm counter with its ov.i-n citations to the r~cord). but rathe,r than cite 

to portions of the record which contain evidence, anaJysis, or methodology. whibh might support 

Respondent's decision, it me.rely cites to pa~es describing the proc~ss for creating the 

Armmdment mlli,. in a few instances, a coupie of unsupported contlusions that tl1e methom, used 

0:t.e l:!tl~quate; 
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1 Once Petitipn~rs met their ~urden ohhowing that no substanti.al evidence sµpported the 

.· decision, and that the decision was \)ased wholly on assumption$ with a kM\\11'.! failure to make 

fIDY• effort to coUed data or study the Mnditions and terms. of the Amendment; it was inctmibent 

on Respondet)t to rebut bY pointing to ~vidence in the ,record cmmte:dng Petitloners' citations, 1t 

fatled 'to do so. Instead, itshowed the ~view proce~s employed. Simply makirigthe effort to 

obtairt input or gather comments from others is not alone l\lnfficfont m1d fa inst~adn1erely a step, 

IHs not a sub~titute. for basing a deci$1◊n on si1bst@tial evid.~nce; purtimdarly when the sole 

evidence presented in fhe ~cord shows that the dedsi011 is flawed and re.quites newevklem,:e and 

analysis. Respondent does cite t<J some sections in the re(lord as discussed above which include 

a de.tailed description Qr' methodology and evklene¢, as well as scientific analysis, mgarqing 

v.tater recharge and stre$llflow. I:foweve:r. as e;{j)foirled above, these sections on their fa,{!e lack a 

Qomplete analysi$ whH¢ nothing ~how~ that the analysi~ artd evidence was actually use.d, how it 

was 1J.Sed. that it supports the deci$ion.,;, or how it might support the deciilons. Even if they were 

sufficient, flnaUy) those sectiollS are limited solely to Respondcnt~s delineation of the PTRA. 

nrey do not hav¢ any. beAtlng on th~ sufficie11cy of the llequiren1tnts ox consideration of 

cumulative impacts, 

Discussion: Cumulative1mpacts 

The Qthe,r arg\lmen:t whkh Petitione.rs raise regarding compHati...:.e with the DoctriM is the 

cli.:ilm that a~sp0Adel'1.t failed tP consider or address cumulative impacts. As inai~ated above, the 

court finds Responden.tis argument persuasive to th~ extent th~t under Do, .. ~tdnec anslysh~ th~re i$ 

no express reqUifcm~nt or clear mandate to wnsider cumulative impacts as. thereis in CEQA~ as 

discussed belo1,v. Thus. in: th~ courtts view. un<1.er the Doctrinef.Petitioners cann9t show 

consider or stucfy cutn.'Ui~tive impacts, • As this court has al$'.:) iudi.eated above, however, this docs 

notmcan that Respon((etit h~cl n◊ obHgation to make: a meaningful considerll.don of cJJm.ulati'\/e 

impacts or to addressthem iffo this instance the record de:monstrate.s a sufficient basis h) this 

$JX!cific itlStt'mce fQr finding that Re<Spondent should ho:vv dvne so in orJct to ft1lflll its 

obligations untlettheDocttine. As discussed a,bove, the Doctrh1e and the authority articulating it 

2 

3 

4 

S 

6 

7 

S 

9 

IO 

1 l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

:Z& 

'2:1 

28 



1 clearly do not invQlve or impose any .set matrix or mandatory factors to consider but this merely 

m~s that the factors or iScSues an agoncy must consider will vary on a ca~e .. hy ~ase basis, 

Actordingly, it may ·be that a record demom:trates that an ageocy mugf contider:cumufutive 

impacts in order to .fulftll. its ,obligations under the Doctdtte. 

In this 111sfa11.~e~ P'etitionei:$ show tll.a.t the re<mrd indicates tbat Re/lportdent was rei.Wir~d 

to considercumufatiw .impacts., 

First, th~ O.tdit1ar1c~ itselfinclttdes a provision expressly add:r~ssing 1<Cumulative 

groundwater ~xtr;;1c.tion" at sec section 25B:. l 3(a),, impo$il1g conditions inteud~d to address 

cumulative impacts. The inclusiw1 of this s~tion requites appt'opriate irtquity i~clucling 

evidence and analysis'. 

:Sccond.J>efitioners eite to ARU9. 877~ 879~880, 8&6, 91313081~3083. ~658, 366t 

3019~3080,. 30&7, &959, 1474* 1475. \554-1 sss, 1568".1569, 2249,. 22661.zsn, ios 1 -JOSJ) 366.1, 

%83? 9691, 9722~ 12398; and 17374. 'rhese :sections~ in.short; demonstrate a threatofpossible 

cumul~tive impacts and. that Respondent failed to address Qr even stl.ldy these. For ~:.xampli;:, 

Respondent'li.ownstaff rtepott b~sed on the policy and.technical work groµp studi~ stat~s that 

there ii, a concen11 rais~d by tlle CDFW and others? of cumulative impacts which «may not b<.'l 

fully addressed and mltigated}>(AR ·81 l ); '"Adve;:s~ impacts include .reduction ii; str;,,amilow due 

to cumulative grourtdwat~r ~se" (AR 812); "the pr:oposed method estimaied county-wide 

sttearnf!.ow depletion as the. ~utn.u.lative impact of existing groundwat~r extraction, a Technical 

WO mw.nber identified a limitation of the cm::rent approapt that it does not adores$ the fact that 

new wells outside of the public trust review area could have small but cumulative impactit (AR 

819}; ''C9ntinued data collectionij a'tlalysis, at1d ~aptt:ltion must be includi;d to ac:hi;ve J>'ublic 

f:nlst protections. Exfating uses,, cumul~tive • iu;pacts,. and cti,mmic cbauges v.ill rec.uire .or.u~t1ina 

r~s~~~ch to add:t;es!} imple\nentation. As <1-11 example, impacts from wells outside .tl1e PTRA ivm 
l 

om:iur hut ,von't be ac-counted for: or addressed by this prog:rnm1
' (AR 820)~ a sectiQn in the PTRA 

delineation repprt pr~pared for Respond~nt explains the threat of cumulative str1tan,,tfow 

depktion (AR &7~) and~ when discussing the impiicati.on.s of an equation~ cx:p1'1.ins 1'Cumufo.tivc 

mreamflow depletion Increases in proportion w cwnul~tive gr()tmdwater pu1nping" (AR.377), 
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1 Comments submitted explain that the Amendment wm aUowmi.nisteriaI approval oflow water 

use wells ""'1thout regard to their cumulative share of groundwater extraction an~ that 

Respondent is preventing even the collection of neces:s~ dam for ru:i:e~$in$ cum\.l.lative 

e~u~ctli:m while th,eAroeudntent "neglects ttw cw:nulatfve eftects ofweHs .... " AR3079. These 

are some of the many exru.nples listed above. 

Respobdeptonly counters the arg:ument regarding considemtion of c.umulative impacts 

ID1cle.r thi:: Doe,td:t:te with its assertion that it had no need un<1tr the Doctrine to Consider 

~umulative impacts. ·me court has ~ddres.sed and reject~ this argument above, Respondent 

cite$ to no ~viderice or anything in the record or provides atty discussion showjrJg that it in fact 

did consider cm.11ttlative impacts. 

The court GRANTS the petition with resp~t t◊ the clfl!m that Respondent violated its 

obligations u,nder the Doctrine. 

CftQA 

The ultimate niau.date ot'Ct!QA is 1't-o providt"; public a:it."Il.cies and the pfi,bHC 111 ~eneral 

witb detailed ·infonnatton. about the effect [<3t] a proposed project'' and to minimize those e:frects 

and cboQ$epossible altetnatives. Public Resoutc.es CodeePRC1') section 2106~. Tllepublic 

and pubf1c participfltk,n, after aLlt hold a '-privileged position" in the CEQA :pr~ss based o.n 

fundamental '"notions of democratic dec1sion.:ma,.ld11g.'1 Concerned Citizens of Costa ,Mesa, lrw 

v. 32nd District AgricuJrw,al Jt,s,sodatlon(t9e6) 42 941,34 929~ 936. kl stat~ in: L,aurel ff<#ghts 

frnpr:<wcmenJ Association 11, Regent~ oftT1,2 Univarsiry oJCalifornia(I9$8) 47 Ca13d 376, at 392, 

"[t]h~. EIR: procesfl protecTs not only the environment but also informed; self~gov~r.llrnent.>' 

An envir9m1wntat impact report ("ElR").is.requited for a project which substtmtial 

evh!eru:~e .in~i~~tils, h,"ta.y luive ~ ~;a..ni~~ant ei~~-;. <,-~ t)-,.1.~ ~ .. ,,..,.-~~-/<~"n-~P,~'- .ci-,.;~~,:~-,, .. '<;· ,L'"';,-;~.~ ~h~ 

hnplementation of CBQA (''Gµi.dclines''), 14 Californi~ Code of Regul&.tions ("CCR'') se.ctkm 

l.5063(b) (h~reill'A:tl~r, th~ ~ourt shallcite ro Guidelin<;:ssimply by stating "Gukleline"' and the 

s.~ction number)i Publk Resourceir Code ('•PRC"}sectfons 211001 2 USL E!Rs are1 ill th,!;! words 

ofth.e C:alifor11.1~ Supreti1~ Court; "the heart of CEQA/' l,aurel Heigh1s ImpN>Vetnem Assn. \J. 

RegiJnls <tlt/Je University of Californ1a (1988) 47 Cal.3d 376, 392 (LauP~l Reit/lrts 1). 
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1 An agency must prep.are, cause to be prepared, .or certify completion of. :an Elk for ~ 

project whfoh ~may have a. significant effect on the envitoru1httnt:' See, e,g., PR,C s~tions PRC 

section 21068, 2l100(ij), 2l1)1(a); Guideline 15382. CEQA is accot'dingly concemed with 

Whether an agencx action ·may ~use physical e.(fcots on.tho etrviromnent, -whet~er direct Qf 

indirect. PRC 21080, ~etting forth the. basl◊ standards for determining wlaether an action: 

implipates CEQA, explain,s tha.twhere .an agency i$ tl.Qt~xeu1pt fn;;m CBQA, an.,agency must 

prep~e ari EIR. where there fa •·substarnial evidence" in the record ~at the proj~t may have a 

significant effect on the envit(umiei:ltt PRC Zl080(c ), 11 also provh;k.s the defitiition of 

Hsub$t~tial evidence11 at subdivisi<m (e), smting at (e)(2) that "substantial evidence" does 1ml 

include ''argument, spectdatio1:1, unsubstantiat~d q_pinion or narrative, evi.de'.l.lGC that is cleariy 

inaccurate or etroneous, orevidenc.e of social or economic imp~cts thatdo not conn:ibute to or 

~re not cal,\Sed by1 physkal impacts on tlw cnvi:romn,¢nti" 

The Supreme Cmu1: in Na ()fl, Inc. v. City <Jf Los 4ngeies (1974) 13CaL1d 68, at 74. 

found that CEQA sets forth Rthree-sro,ge process.for detennJning if envhorunental review 

pu.r-suant to CEQA is necessary and,~ if so, 1,vhat level is required. This was further ex.plajned and 

cl$'ined ~ $entry v. CitYOfMurrieta (1995) 36 Cal.App.4th 1359, at n71-137ij whi~h stated 

that "CEQA l~y$ out a three-stage prot:e$s"' by which 1) the agency mustdetenajne Whether the 

pwtipllai: a9thity is. covered by CEQA; Le., whether $e activity is a "projectn being iiapprovedn 

as defined in CEQA and1 i:f it,is, whether it is er,.empt; 2) if the activity ts a. "proj~f' :w.d n.ot 

.exemt)t, t.lre agency mµstcondµct an initial st;µqy. t◊ <icte.nnine. ifit '~ma)' have a significant effect 

Qn thiil envirQnment"; and3) it must then approve.anElR iftheprojeet may have;sueh rui ~fleet, 

or if it finds that the project will not have such an impact; it n1ay prepare a ru,->ga,tive declaration 

(.A.pp, 3D~t; 20J5)242 Cal.App.4th 555. at 568 .. 

B!!?ic Principles Amtlkable t◊ Review of Agency Decisions Under CEQA 

The burden 9f fovestigation rests with th~ govern.inentand not the public: Gentry v .. City 

o/Mur1·ieta (199S)36 CaLAppAth 1359,; 137&~1379. Th¢ ct.Uri in Lighthpuse J:ieid Eeach 

Rescu~ v. City ofSantnCruz (2005) 131 Cal.App.4th 1170. atl202. finding that a c1ty faHed to 
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l consider an issue, ruled that the city coufd not rely on.;informaffort to make goo~ th~ gap in its 

analysis where the record .did riot show that the in:for~t1ation had ever been available to the public_ 

Similarly, fili the court tlXplained in Sund.sirom V° Coumy, ofMttJdocin<i (1988) 202 CaLApp3d 

296, at 311, ~1 ··ageticysho1dd 11ot be alhJwed ro hide {)ehJnd its own falhrre to gather relevant 

·d~ta .... CEQA places the burden of environmental investigation art go:vemment rather t.ltan the 

ptlblic." See also Gentry, supra (quoting Sundstrom), 

At the same timet in judicial t~view ~ agency actions are presumed to c()mply with 

applicable Iawu.riless the petitioner presents prooft.o the.contrary, Evid, Code sed:i<,:ti 664; 

Fostetv. Civil Servic<:. Cqmtn.is.iron o/Los1fngefa;r; CoiJnu, (l983) U1 Cal.App.3d 444~ 453. The 

flndi:ngs of an i}.dministrative agen~y are prein.uned to ~. supported by sub$tantfal evidcn~ 

absent contrary evidence. TaylorBw;. Srfrvttei lti<:. v, San Diego. Bd: ofEducGtiJJ.n (1987) 195 

Ca.LApp.34 1331,. Aci::ordingly, lhepetitioner in a.CEQA action has the burden of demonstrating 

that there was a violation efCEQA. Al Larson Poat $hop, Inc, v. Board of Harbor 

Comrnfssfoners(1993) 18 Cal.App,4th729, 740. 

Under CEQA, a co~lrt may 011ly issue a wl'it for any a,buse of discretion, including making 

a findin$ without.su&stantial eviden.ce, iftl1e eJ.'ror was prejudicial. PRC secti-Qn1~iQ05; 

Cht1P4rralOre1;nsV. City ofChula Vista (1996) 50 Caj,.App.4th l134r 1143. Accotdingly~any 

inquiry into whether an agency has fJi}tledto comply with CEQA mustdetem1ine if t11e ~rror, or 

a\mseofdiscretion, was .prejudicial. PRC section 211$8.5; se~ also Save Cuyama Vall~y 11, 

County of Santa Sarbara (2013)213 Cal,App,4th 10:59,at 1073; Vv'h~ll s11tistantia1 evidenc~ 

does sUpl>ort a deci~\on,, .but there is no prejudicial abuS'e of discretion, the 1;owt miist defer to the 

agern:;y's .substantive co~1clµ~ions and iiphold the detern1ination. Chriparrul Greens; supr[{; see 

PRC 21168. 21 l {SS .:5. Laur(!./ H¥?ight~ .l ,~up,.a 4-7 Qn,l.1d 292, fo.5. 

An '"enur is l):reju{Ucial 'if the failure toincludct~iev,mt h1fon):latipn precludes infon:ned 

decision making and informed public participation, thereby thwarting the ~tatutory goals of the 

EIR process. rn San Joaquin Rc1ptor/Wildlffq Rescue Ct;nttr v" Cmmtyof Sumislaus (1994) 27 

C~LAppAth 713, at 721"722, q\loting King$ CcmntyFarm Eurecru v,, City of 1-lcmford (1990) 221 

Cal.A~p.3d 692, ttt 1ft 
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CEQA Exe.-nEtions 

PRC.section 21084is the statutory authority for eximptions.from CEQA and exctptions 

to those exemptions, whiohforbid an agency to rely 011 an tiXE!mptfo~ if an exeei,tlon applies. 

Guideline 15061 govcms *"R.eview for E:xentption" from CEQA. Guideline 150<:il(a) 

states that a lead agency 1 upon .finding that a project is su~ject to CEQA. •+sbaU ~etennin.e 

whether the project is ~X¢mpt from CE,QN\ and subdivision (b) sets forth tbe types of 

exemptions. 0-ukleline 15061 st.ates, in pertinentprutp 

(a) Once a Jeadage11cy bas determined tha,t an act1vity is a projec.t$1Jbject to CEQA1 a 
lead agency shall detenuine Whether the projectisexempt ifom CEQA. 
(o) A projecti:~ exempt fromCBQA if: 

(2) The project is exempt pursuant to a eategcydcal exemption {.see Article 19* 
commencing with Section 15300) and the application of that categorical exemption is not 
barred by one of the e-xceptionsset f()rthin Seeti.on 15300.:2. 
(3) The acti¥ity is covered by<tho cotntnon sense exernptiou tJmt CEQA applies only to 
proj ~ts whfoh fowe the potential for causing a s.igo.iflcant ~ffoct on. the erwlronnv:mt 
Where it can be tien with certainty that there fa no possibUit:y that the activity in question 
may have a significant effect on the e1.wiromne11tr the activity is n.ot subject to CEQA 

Gµideiine 15307.sets forth the Class 7 c.ategQrical eiewption for a.ctio11s tl.lk.en to protect 

u~tural resour.c.es, It statesi in full .. 

Class 7 c9nsists of ai;tions taken by regulatory ag~ndes. as authorized by state law or 
focal orq\nariµeyi;o assur;qthemainte:i,mc¢, restotatk•il, .;n- vtihancement of a namwl 
Jes◊u~i; when.::the regulc1t01:y process involves procedures for protecticm of tlw 
environm~nt Exampks include but are not limit~d to wildlifu preservatk,n activitl.es 9f 
the .St~t~ Department of Fish and Grune. Constructfon activities are not included in, this 
exemption. 

Guideline 15308 s~ts forth the Class 8 categorical exemption fo.r actions taken •1for 

Class 8 cunsi::.~ of actions .tM',~n by regu,!ato:ry agencies, as atHhotized by· state 6t local 
ordinancie, to· assure the maintenance, restoration, enhmicement) or prote~*m of the, 
.environment where the regtthitory proct;ss involves procedures for protection of the 
environment. Construction activities a.nd relax.ation of standards allov.ring. en ,1ironmental 
degradation are notincludedinthls exemption. •• 

The uc.ommonsense15 exernptionis set forth in Owdelipe l$06l(b)(3); See Apartment 



1 th Association aJGre'aterLosAngelesV. City of Los Angeles (:W0l) 90 Cal.App.4 1162,.1171; 

Davidon lfomes v, City 9[San Jose (1997)54 Ctd,App.41h 106; 116-117. ~t'le Djscussion 

followi11g the Guideline states that this "provides a short way for agencies to deal with 

discreUo.t1ary a◊tivi.ties wh1ch could arguably be subject .to the CEQA process, l;iµt which 

comu1on setlse provides should riot be subject to the act.'' 

Q-uideiine i.SOG1(b)(3) states that the commonsense exemption applies ''[wJhe.r¢1tcan be 

seeu with certahitJ'lhat tbere is no possibility tbat the atfrvity in question 01~y have a significant 

effect on theenvtronm.ent:' Accordingly, as reflected in its express langwa:ge, the co1bmo11¥sehse 

exemption m.ay be used "only in those $itnations where its absolute and precise language ¢l¢atly 

applies/' Niyers v. Bc,crl'd a/Supervisors (Pt Dist 1976) 58 Cal.AppJd 413~ 425, \Vnere one 

c1an raHe :a iegitimaJe question .of a possible siguifkiant im;pac~ the exemption doe$ not apply 

ahd, because it requires a findirig thilt such impacts are fmpossible 5 it requires a factual 

evaluation based on evidence which shmvs. that it could nave no possibl¢ sigaificant in.'ipa~t. 

Davidonl:!otnes v; City of San Jose (1991) 54 Cal.App,4!li l 06, 116-1 r7~ T'n~ agency thus bears 

th~ burd~n of b8$\ng its decision on substantial evid~nce that shews no such possibUity. Jbid. 

As 'fhe Davidim court ~1.d at l 1 &i "if a rea~onable argument is made to sugg~st El. possibility tbat 

I) proJ~cr wHJ ca.use a significant environmental impact~ the agency iriust refut{! that claim i<) a 

certainty befute fin.ding tlli\t the e1<emption applies.u Emphasfa original. 

Guideline 15300.2 set.$ forth e~ceptions to categorical exemptions and states that if an 

eX:C¢ption t◊ the exem,ptions applies.,, the agency may not rely on an. exemption and must co.nduct 

futther CEQA re...,1e\v~ Subdivision {ti) ~ets forth an exc~ption clue to C!.l1J:lUll'l.tive impacts aud 

states, in full~ "Cumtti,ative .fulpact. All exemptions for these ~lasses are inapplicable when the 

sign,iflcant.'~ 

Court$ have establish~cl an• approach for applying the standard of review regardin8. a 

d~tetmh:iation that a p.rojecds .. exempt front CEQ,,.:\, See Azusa LandRecl(1matton Co., Im:. w 

Main San Gabriel Jlastn 'f,Vqtermaster(1997) 52 Cal.App.4th 1165; Fairbank v. City of Mill 

• Ya{l¢y(l999) 75 CatApp,4th 124'J;DavfdonHamesv, City of San Jose (l9!17) 54 Csl.App.41h 

2 

3 

4 

5 

6 

7 

8 

9 

l O 

11 

12 

13 

l4 

15 

16 

17 

1 & 

19 

20 

21 

22 

24 

25 

i6 • 

27 

28 



l I 015. Briefly, this hast~ parts. JtritiaHy~ the courtmust detenniri.e de novo the scope of the 

exetnptiQn, Calijomia Parm Bureau Federati<m v. t"'alffornic(Wild(ifl} Consmatf(JnB<!, (2006) 

143 Cal.App.4th 173I 185. The deferential, substantial ev.idence standard tk11 applies- to th~ 

~gency detenninatil)n that a categorical exemption applies to a project. Davidon, Homes v. Oty 

o/San Jose (1997) 54 Cal.App.4th H)6, 11 S; Fairhtmk -v, City of Mt/I Valley O 999) 75 

CaLAppA • lfi 1:243. .. 
1 12:iL 

Accordingly, where ~n ~getlcyhas detenrrined if a project is ~x~n1pt fr(lm CEQA under a 

c~tegorkal exemption, the oourttnust uphold the agency's decision if'supported;by substantial 

evidence fu light of the :whole record. CittiMsforE.nvirmmu:ntalRtf8JJOnsibility, supra, 24':l 

CaLAppAth 568; .Dnvidon lloniesit Cijy af&1n Jose (1997}54 CaLAppAth 106~ us~ Fuirl>ank 

v, City of Mill Valley ( 1999} 75 CaLApp.411
i 1243, 125 l; Caltfonli£J Farm 1Jureau Federation v. 

California Wildlife Conser11atlrm1Jd. (20~) 143 Ca.LAppAth !73i atlSS, 

In the wQrds •of Cmmty .of Amador v. El Dorado County Waler Agency (l 999) 76 

CaLApµ.4th 931 • 1 at 966, " 'Where a pt¢jecf ls categorically exempt; it is not subject to CEQA 

.requirements and ••may be Implement(:!d witho1,1t any CEQA cOtllplianc~ whatsoever.'' ' 

[Citation.}· [,i} In· keeping with general pdn:elp.1(3s of ~tatutory coustrn~tion~ exemptions a,re 

construed narro\viY and ·wiH not be unreasonably expanded heyond their terms. [Citations.] Stric.t 

constmctfonallowsCEQA to be interpret~d in a manner affording th~ fi.dl~st possible 

enviroU111ep.tal ptofoctlo.mfwithin tb,e reasonable scope cl' statutory language. [Citatiqns.] It also 

@mports with the ~tatutory • directive that exemption~ may h~ provided only for projects which 

have beei1 derero.1ined notto have a significant environmental effect. [Citatim1~.J" 

As note.cl. above, thC'. cour.t in of Citizens for Environmental Respon.sibilil){ v. State. ex rel, 

description of the steps and necessary determinations ,vbich m-e requited when an agency studies 

an activity to deterttiine ifCEQAapplie$ and also what level of revie,v is .necessary. n 
expi~u1.ed, with emphal:'lis ad<le4~ that if an aj¢-ncy finds a project to he exempt from CEQA, ~na 

Jitdher aget1cy evahialion wzder CJ;.Q,4, is Mquiri?d .... If., however, the pwject does nor thli 
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signifkant effect on the· environm.ent. the agency takes the second step and cr:a1ducts an ittitia1 

study to detern1ine whether th.e pi-oj~ct may have a significant effect qn th~ mvironmentH On 

the burden and standard of review, it expfah1ed, at 568 with empfut$js added,. 

The lea4. agettcy has ihe bui'den • to demonstrat~ that a project falls witbi:n, t.'f cat~g~ricai 
exemption ?tnd the ag?ncyl,,; de1erminatkm must bee ~upported by suhsianfial evidcmce, 
[Ci,tation,JO11x;e the age11cy establisbl;.ls that the project is ex¢mpt1 tfie burd@ skffes to the 
party challenging the ~xemptton to show that the project 1s noi exempt bi{caus:e it falls 
within one of the e:,:cepti<ms listed in Guidelines section 15300.2. 

Similarly} .the court iu Caf{fornta Farm Burem1 Federation v. California Wild/l4 

Conservation Ed. {2006) 143 Cal.App.4th 173. at 185, also explain~with emphasis added, 

\Vhere the specific issue is Whethetthe lead agency ,eorrecily rletemm,ed a project foH 
within ~· t:iltegorlo~l exemption, we must ftrs.1 determine as a matter· of law the s~ope o.f 
the exemption and then dr:termtne if substantial evide:nce supports the <Jgenay'.sfactua/ 
finamgthat rhe prajectfe/lwlthin the e.tempiion. (Citations.) The lead. agency has the 
burdr,n to demonstrate.such substantial evidence. (Citations.) 

One~ the ageJ1cy meets this butd~u to establish. the pwject is. within a categoticlllly 
exempt ~lass, '~the burden shifts to the part] challenging tlte exe1nptitm tQ sho,11 that th.~ 
proje,at is noter:empt because tr falls within one pf the e.1:ceptions 1isted in Guidelines 
section 15300.1/~ • • 

A~cordingly, "f.:i.Jn ~.e;.ucy's dete1minatio11. that a p.toject falls within a catcgorlca.1 

exemption includes an itriplied finding that none of the. ~xceptlons identified in t~e Guidelines is 

applkahle. The bttrden th~xi shitt& to the challenging party to produce evla~nce showkig that one 

of the except,kms applies to tak~ th~ project out of the ex~mpt cat1;:gory." Save our Carmel R.tver 

v. MonterepPunt~sula Watel'Mtmt. Dist. (2006) 1412 Cal.App.4th 677; 689; qW)ted and 

follow'ed also in $an Francisco Brktutiful v. City & County of San J1rt.mcfsoo (2014) 226. 

Cal.App.4th 1012, ai 10;22~1023, 

The Supreme· Collrt in Berkeley Hillside Preservation, v. City of Berkele.v (20 i 5) 60 

.Cal.4th 1086, a,t H051 reiterated that "fa]s to projects that me~tt.he r~~1irements of a categorical 

exemption, fl party challenging the~x.emption has the burden of producing evidence supporti.ng 

an exceptii:>n.'; Nonetlwle~s, tne wutt<adcled, at I 103, that nfter finding a pt\'>jeet tq be 

i;;~gQnc~Uy oJ<timpt; the agency mustconsider evidence bl the reoo.rd Which :Shows that an 



1 exception to th.e exemption .may·apply. See also Guideline 15300.2. 

The end Jesult of the above· authority is that the standard of teview and the burden shift 

for different issues. First; the com1 revit\VS Ma deter.min~s {hi; s9ope of the ~xe~nption as a 

matter of fa,v; Second1 should that scope potentially encompass the proj~t. the agency must 

show that it teUed on substantial evidence to support its determination tnat the project falls 

\\>it:hin that exemption. Third,, petitioners niust then poiht to evidence indict1,ting that an 

exi:;eption to the ~~~mptions applies and an agency must cQnside.r such evidence should it be in 

the record. 

~ijcaiion of the. Exemptions 

Petitioners argue that. the record sbows that the Amendmem does not faR ~ithiu ~Y of 

the three exemptions from CEQA on which Respm.id¢"nt relied. Respon<lent conteuds that 

substantial evktence ~h,owgthat the Amcndin.etlt qualifies fur these. 

As noted above. the$e ate Cla::.s 7~ Class 8,.iind the cQmnton-sense, exemption. f'etltioner 

<;ortectly note th~t.Cla~scs 7 and 8 only apply to a prq.je,qt undert.aken 10 1'assure tbe mah1te1mnce, 

restoratiorj, enhancement or protection oP' natural resources.. (Class 7) or dw cmdronrnent (Clas$ 

8) "where the regulatory ptocess involves procedur~s for protection of the environment/' Class 

8 exp.res.Illy e,~cludes any "tela.xatioµ.n of protection stand~rds from the scope ofth.e exemption, 

The record demonstrates nQ supstantiat eviqepce sµpporting a finding that the 

Amendment win ~'as~ure the ~ritenanee,. restoration, i;?;nhanqement1 ot protectio.n of~ natum1 

resource~ or th¢ etwir<>:rm.1ent .and. Respondent ciws to. non~. As disc~.s«l regarding the evidence 

fromthe record al?ove in the ruuilysis ◊fthe Doctrine claim, the record demonstrates l:l lack of 

substantial evidence or analysis suppo~ing Respon~~nt' ~ determination that the Amendme-:nt wrn 
at::Juall,.v pro.tect the trust i:esr.n1.rces. 

As Petitioners 1;trgu~, the Am~ndrn~nt in.: fa~t i$ a step backwards from the then-existing 

state of the law in tlus county regardin.s: well constn'l..:tion, Responde11t argue$ that th~ 

Amendment itnpo~~s discretionary rtrvi~w for wells within tne PTRA~ thereby meeting the 

definition of these tWt>classes .. Respcndenl • dt~.s fo the. prior regulation for the '1baselfo.e" by 

which to judge the Project, the pre:vi9u.s miniswrial pro.cedt1t.e fut well permits. However1 
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1 PeJitloners note that Olis is notthe ba$eline for the ezjstit1g regulatory scheme at the .tun~ 

R¢spondent adopted th(,I Amendment The regulatory scheme ln effect at the time. was a 

moratorium on aH new ivells except for eroru·genoy permits> i:\dopted fu October 2022 d.ttt'l to the 

dek;rmination that ihe prior mirtistetiai s<:lleme, on ·wMch Responder1treHe~ was fouud to be 

defective and insuffieientfhr meeting ob'Hgations to protect resources or the envirorm1ent. AR 6~ 

S, 1006-1010~ ·1387. The moratorium.was imposed hi the context of &iaw.suitagafost 

Respondent, cha!Je:ngitlg the legality of the prior ministerial system as violt¼ting !:he mandate 

under the Doctrine, ARl006-1QlO, Respondent1 faced with that lawsuit, foun.dits systetn to be 

defective, intposed the morator:iu.1ni·and settled that prior la\vstiit lbid, ·The req}rd indicates thttr 

the Amendment also· is .Uo ••r~laxatiot1'7 o:f protection standa:t,;ds. so tl:aat Class 8 exJ;lresgf:y does not 

~ply, 

fetitipners ~tso are persuasive 1rt their ch,aracterizatfon oftbe.Ap,1e:ndment D~spite 

Respo11qenfs ~n.i:c>nlhat the Ani~ndm.ent is a p:rojectaimed ai pro-tectfog natUiiiI resnu.rcesj 

the n11ture of the Amendment itself and the r~ord as diseus$ed.a:bove indicate that this 

Amendm~P.t is funrlamentaily being adoptedto allow construction of wells, r~ot t() p:rotectthe 

environment or tru$t respurces, The Ame.ndmentdoe.s claim that i.ts purpose is t~ protect thi;; 

environ,:nentand groundwater resources byimpo$ing standards to regulate \.\<el! construction. 

sec Se'..ctlon 258~2; AR ZQ; Nonetheless~ despite this statemerit, it is clear that the fimdamenml 

pmJJQSe of the Amendment is to allow \1-'ell construction~ albeit subjeGtto standards. This is clear 

from the e.ntire rtature of the Amendment, regardless of hmgµag-e cl~inu.ng its purpose, as well as 

its cont~,ct and history. Additionally, the Amendment smt;es that another "purpose" of the 

i\me11chn.ent ·is. actuidly ,¼ Hdpcµmenf~' it's ·•e~erdse of discretion regarding how it wm evaluate 

tl'l.e f>'i<blfo ~'rm;rl: w!~Ein. oqsn~:,d .. rin;s r,,e.-m{ts to. ¢Xtruct. ,s.:<;>u:µdwM••H\" i:¢vea1fo~ anot:he:i: ''Jl'lll.'.POS~" 

unr~l-1tedto protecting :ttw r~soutces or envlronment. ·rb1d. Moreover, it e:-:;pressly states that it 

is intended to a.l10\v sucli~onstructfon \\1thministeriru approval despite possible negative 

1 
impacts due to the l•ove,rridin[ policie~ or considerations, sec section 25B4(e): AR 26, 

Respondent also unpersuasively argues that the Anrnndn1c.nt m,e¢ts both classes because 

Cla$ 7 onlytequires protection ofa {•natural resource,'1 Mt thei'euvironment" ~ a whole-_ H 
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l provides nothi11g ~ho wing that the Armmdment actually rn¢ftts the definhlon of CI.ass 7 fot the 

''natural resource'' while it ignores the.fact that Class 8 expressly does require: such protection of 

fllq )\ envirorunent" and not just a natural resource, Motcqver, both classes requite '"procedures 

for protection of the· ~n:vironment, 1} 

The record) ~ discu,ssed above regarding tbe Doetrir1~; con,Wns no evider1t suppo:tt for a 

determination t®t the Amendmei,n foils ,,1thin the cornmon~s~nse exeinprfon} Le;, that ''it ~an be 

seen with certainty that there is no p~)ssibHity that the acd'vi ty fu question may have a significant 

etlect 011 the .environment,'} As discussed with respeet ti) the Doctrine, there is no substantial 

evidence or amuysis .$Upporting the detertninatio.l'.!S that it should protec.t the t{\<Jouree$, much less 

anytlling which could meet the standard for the co:im:nqn,.sern:;e exemption. 

Petitione~ also specifically dte t~ portion$ of th~ r.ecotd conwrili:i:g e.vldence that the 

Amendment could result in impacts ¢tr t:Q¢ environment. See discussion rega,rdi~g tne Doctrine 

above; see aL~o ARm. 261 88;5-886, 1011-l0IS, 2481. 276V2767, 3073<1074~ l$478~tS:480, 

l549 S, l 7360, 11366 .. 173 74; These in~iude statements ill Respondent's Q\Vn staff repo1t on the 

workirtggroups raisingtheposs}bitity:0fimpacts and the need for ltl.Ol'Q ~v1den9c(~ee, e.g., AR 

811 .. 820, 876~878); a staff report stating that "'av~labl~ infomiation indicates the potential fot 

groundwater ~~~ctlon to impact moderate and high val\te aquatic habitat for salmonids'' (AR 

toun but the Amendrnent will al low su~h ccmstruction with ministerial .approval (e.g,1 AR 26); 

and elperts _provided opinions that the An1endment will exacerbate groundwater d~plet~on (AR 

248lt 27.frl;.2767, 3.073~3074). 

The Amendment~ as discqsse¢ in .the Doctrine sectiqn al,ove ;md based on Respondent's 

m.vn citations to the :Portions of th~ record discussing th~ deUrtcation of the P'l'RA, identHieo tfuf; 

PTAA area$ aj; l')fac~s ofincre8.$ed 1ik,¢lihooq of l'.eSQu;tc« .and envirnmnenta! imp~s, Sc.e; e.g., 

1011-1013. Yet, the Am~rtdment expressly allows mini$t<;;na.1 weU consttuction in the PTRA 

zone, de.spite possible impacts, if wells comply. vvitb the Requirements,· AR 26, l 011 ~ l 0 13. • As 

uiscµssedabove regarding, the DoctrlnEJ. there appears fo be rto substantial evidenc~ i-(;:garding the 

efficacy qf the ll~uiretnent$ while the evidenc¢ in the record which t;h:e court has seen e~pressly 

states that evidence and analysis are ta◊kimi /;ind are needed to detennirte their efl1eac-y. 
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l Accordh1gJY1 we find thatthe con1;tt1on sense exemption does not apply. 

Notably, as P¢tltio~ers point out, the Amendment itself states, at sec section 25l3~4(e), 

found at AR 26:1 "Notwithstanding any provision (!f thfa Chapter) and notwithstanding focatkip 

within the Public Trust Review Area, the following proposed wells are exempt from 

<liscretiona.ey public trust review due to the low potential for impacts to public trust resources or 

due to the avetriding public interest in favor. ofensuring adequate water s.upply}1 Emphasis 

added. This demonstrates that ·Respondent e>tpressiy acl<Mwledged tliaf the Amcndmvnt may 

allow we.lls causing it11l)aQ.ts to the tt'l)st resourc(:S, and· thus tlle ~nvfronme11t, yet adopted· the 

Amendrnent anyway, This 1tseifreveal$ an ad1ni$sion. th.at the Am.endtne11t at the very kast 

cculd have such impacts, rendering th~ common-sense ex{}m_ption .inappfa:able. It also 

undersc.ores the inapvHcabiUty of th~ Class 7 a11d 8 exetnptions, \vhkh are intended to apply to 

proji;cts with a purpose of prQtecting natural reso~es or the environment, whereas tMs 

Aruendme.ntis .furu:larnentaU:y intended not tc;, protect these buno allo"\v'tvell construction. 

Fi:nallyt this ts effe(;ijyely ad¢fective.$Uuen1entofov~rridin.g considerations. Under 

CEQA. wh!:-'-n a lead agen:cy has adopted 4n El}J. bi,t approves a project w/;.fch will pr{Jduce 

unavoidable sign(/icant impacts clesptle those impact$1 the agency must produce a statemeut of 

overriding eonsidemtions that tn.U$t state the specific rea,sons supporting its a,ction bas~ on the 

plRand other informat:ioninthereco[d, PRC 2108li Guidelines 15091 1 15093(b). The 

st~tement must be st,ppoJied by substantial evidenct ... Guideline 150?3(b). This is to reflect the 

•'ultimate balancing of con'lJ}edn,g ob.i®tiv~s.'' Guid~lineJ 502l(d). 

In 1he wmcl13 o1;'PRC 2108lr an ~ge:ncy may apvrove a project identified as h&ving one ot 

mote significant impacts if it satisfies two requirement$. Subdivision (a) :set;; forth the first 

requirement; which l.s that ejti,"l:~r (1} rnitigation measures which reduce th~ impacts to less than 

sig111ficant have bi;~n required or ~ incorporated in the project) or (2) an◊ther agency ,.vith 

authority to i~poSce rniti$ation mea.s1.ttes. has done so or can and should do s-0, or(3) the agenc-1 

has found th~t mitigation measures are infeasible and the significant imp<\c~ unavQidable. The 

second requiremetlt, in subdivision {b), i~ that where tl1e aiency has found w1twoidable 

significant impacts andn.9 feasible mitiga:tion me.asu:re1s p.utsuant ta (a}(31 th¢> tig~n9y must adopt 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

I 6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

'J.7 

28. 



l a statement ofoverriding considerationa, On the requirement of the statement of overriding 

oonsideratiofis; 21081(b) states that the agency may approve a project identified as having 

urtavoidabfo significant i mpa.cts as long m; the '1agency finds that spedtfo overriding ecooomio, 

legal> sociat, t~clmologicai.or other benefits Ofth<:project outweigh the si;.wifkant effects ... .'} 

Guid~line :1$091. also goverrii11g approval of a project whete the agenc;- has identified 

one or more sigrtificaJit environn1?t1Hmpacts, reiterates this. It mirrors the language of PRC 

21081 with someaddltional explanation and detait adding that making a s:taten1entof overriding 

considerations pursuant to Guideline 15093 ''does uot substitute for the findings'tequited by this 

section.a 

Tlle fmding of ov~rriding cons'idetaHons focusc-$ <m broader reasons ·for approving the 

project. iuch as jobt1 hot1smg, o.r revenue. St;~ Sierra Club v, Contra Costa Cou,nty (1992) 10 

Cal.App.41lll21:2., 1222~1224. 

}fort\ R~ondent has simply claimed that the Amendment is exempt from CEQA yet did 

so with a terse statement of overriding c-0nsidcratfons. This statement on. its face fails t.o meet the 

requirements which C,EQA imposes for siwh a statemept Md, more fundru:ne:qtal,.r, m~ not he 

tised. to justify a. proj~qt whicll an agency i$ clab:ning is exempt from CEQA, A projeot whi¢h is 

bving approveg d~spite possible enYJronmental impacts based ou ovcrr.icUng consid~tations by 

definition :may not b~ founq to fall within Uiese CEQA exemptions. 

Exception for Cumulative lrntmsts 

As discussed ~P<?Y\:l r:egartlin,g the Doctrj.ne, tl1ere is. evidence in the recor~ which 

indicates that the Amr:::n.dment m:ay r~ult in cumulativ~ environmental impacts. J-\t the sru:ne 

time, th~re i~ nQthin~ In the. r~cc>+d in4k~ting that Respondent even explored th.i~ or obtuin.e:4 

evid¢ncc. tri:uc.h l~ss. addx:es~ th~ p9ssibility. Respondent st~te~ that the reccord shows that it 

•~Q~&idered" cumulative impac~. cjtin_s fo AR 812i815, 8331 l08l--108:?,·J098, and 11 lO. Tbe 

citations at &12, 815, Md 833 ~ part of Respondenfs staff report on the recommendatiqns of 

the working srQups, As discU&sed aboy~ already in addressing the Dq~trine, thiirdooume11t 

reports is~ues at1d concerns, oph:J.ious, and r.ecomtnendatjons. It contains no aetuaJ evide11ce or 

analysis supporting th~Arn~ndn:t¢nt and with r~spect to cun:mla.t.ive impa~4:s! it ot\1y shows th~t 
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l Resp9.ndent ··considered" such impacts by be.ing told that such impacts ruay occ\,lt. • This does not 

support Respondents position. • The citations at l 081-l 082 lij"epan of a doc.um~nt setting forth 

the PTRA deHneatiort,: as discussed herem reg!lrding the DMtd11e, ~e$pond~nt 'ts not cfo4!' but 

evid1mtly is relying on the statem.ent, ''High risk areas w})ere the entire subwatersheds are 

included in the PTRAto beprot~ctiVe of both acute and cumulative sttee.'m,!li;rwd~pletion 

impac~ include areas dassit1ed ~ Medium r~source s~nshivity with High existing str¢amflow 

depl~tion and ar~s classified as. High resource s-ensffivity witli Medium or High existing 

streamflow depletion. H This faUs to dem~:mstrate tlia.t it address-ed cumulative impacts or that the 

record contain~ evidence supporting a finding that there will be no cumulative hppacts. It is also 

lilnited to a portion of the methodolog~ for cteating ~¢ PYR."\ an.d 1,stablishing_ th~ areas with.in 

the P'rRA lo. ad.dress <::urtmlative dcpletion>Qnly in thm re.gard. rrhas no bearing 011 ctunulative 

impact$ otherwi~e. irtChiding whether the Req_·uitement.s are sufficient to 1'>teveui them, or 

wiwtber ntlnisteria.l t,iel'mit approval for wells outsid~ the PTRA wm contribute to cuJrtlllatiVely 

significant impacts. The same.ls true for discustifon of cumul~ive stremnfl.ow depletion at AR 

1093 and I 11 O. whi¢h are likewise part or a report 011 the PTRA delineation... Nothing in these 

!'!llppotts a. finding thanhe Amen&n-e1;1t will uot cimse cumulatively si_gl\ificant hnpacts, or even 

that Respondent $lUdled or addresst:d the issue at all. 

A:n agency dp~~ MUatisfy it$ di.it.y to e~:plore any possible significant in1.l)acts unde.r 

CEQAmereJy by reading a document which e1'p1ains that the project may oimse iuch impacts; it 

must consider a.t1,d analy.ze eviderice regardilig the impacts and substantial eviden~ must s:upport 

the c<m~lusiQhs re.ached, Here~the only evidence is thatR~spo.nde.nt was told that the 

Amendm.¢nt ~ay c~us~ significant cu.tn-ulati:v-e impacts but that it was impossible to dete.rm:iue 

th¢se • b~n-use th~re- 1,v~s insu;ffii:;:ieri,t ~vid~nce. • .RcspondcrLt "C9nsid(;rc4'' ih.i~ i-,:;ui:;~ in tht1: fa~. of 

conce!Ils, PY apparently deciding not to obtain the evide:n.ce and analysis which it was told was 

needed. 

No R¢liancQ on Mitjgatjon Measures for Finding a Project to be ExemQ~ 

Petitioners notethata.n agency may not r~ly on mitlgation measures in orde.r to t'ind a 

projecr to be e-x~mpt This position is, first of aU, by defini.tiOn. consistent with the si,h-t .and .the 
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l letter ofCEQ~·andthe applicable standards ofrevie,:v· as well as·\-veiFestablished authority 

governing the findings for. and review of,the efficacy aud 1~,gal sufficiency of mitigation 

rneii!lwes as welt as possible in1»3-cts of those mitigation n1easures, Secondly, this principle is 

weU establish~! and made clear in de{:isions such as Azusa landReclamation Co.; Inc. v, Main 

San Gabriel Basin Wa(ermaste1' (l 997) 52 Cal,AppAl.h 1165 and.Salm.on Protection & 

Watershed Network v. CountYo.fMar'in {2004) 125 CnLApp.4u-~ 1098 ("SPAW); see aiso 

Berkeley Hillside Preservatitm v. City ofberkeley{201$) 60 Cai.4th l086t t 1H1'1 fn.7; Berkeley 

flll!Mde Preservaticmv. City ofJJerkelay (2015) 241 Cal.App.4 th 943 (appiyfrlg the principle 

from SPAWN). 

·me coµrt•inA.zusiJ,at·I l 99·JZOO. expressly rejected reliance on mi.tisatfon measntw for 

• fmding a project to bl? exempt, stating~ "proposed mitigation measu.res catinot be used to· support 

a. cattgorkal exemJ)tion; they must be. ~onsidered under the standards that appJ,r to a rnitigitted 

negative deehiration/' tt :further noted that even if relhrt1c~ on such rn.itigation measures ·wm 

theoretically :po~ible in or~ tq find a, project exen:i.ptt it would be. error to do S(! \mlesa th~ 

agen,cy m~de ''the findings and deterrnh1ati9n that would have been required to support a 

conclusion that tbe proposed rrdtigation was sufficient for a mitigated Mg$tive declarati(m, n 

ln Salmtm Prot<rclion &: Wtrtershed Nerv.iork v. · Cmmry of Marin (2004) 1:25 Cal.App.4th 

1098 • ("SPAWN'), petitiortertl;lallenged a county's approval. of constnldi◊u c;if a hollSc fo a 

ripatiru1 area t>.1here the county found the project to be ca,tegorically exemptn-om CEQA review. 

The i;:;qurt of appeal affinued the ttittl -0ou.n' s deci~ion granting the writ, hQldin.g that the proj~ct 

was n,ot catego.ricaUy e.&en1pt. The cou,tt found that it was error for the co"tUlty to r¢ly <m 

mitigation measures in ordt;1t t9find the project to be within ij categorical exemption. Slatin~, 

''◊ri1y 1:h;<Yse p,rqj~ts lm-1/inf; no sigp,iffoant e:ffect o,n tlie etwironn;.ent ~'e c:;ate1i;qrlcaUy exempt 

from CEQAreview. [Citation.s1J Ifa project may have a. signiucant effr:ct Qn the ~nviromnen.t, 

CEQArevieW m~ occw and only thep are mitigation rn~sures relevant. (Citation.] Mitigation 

measur~ may support a t1.eg~tivi:; q~claration but not a ~ategorical exemption. [Citation.]» 

Petitioners.cont¢nd that the Requirements are mitig?ltion measures for the Project> and 

that these al<.>ne prohibit Respondent from n;;fylng 011 exemptfons. They are an inhe.tellt pa:rt of 
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l the Froject,rhe M,option Qfthe. Amendment itself They l3re not mitigation measures for this 

Project, The cQuct find~ Petitionets argument on thhrpoint to be unpersua&VG, 

Conclusion: CEO.A 

The cotm GRAN'rS the peption Wlth resp.ect to the clatm that Respondet1t violated 

CEQA in lt& detertnltatlon.that the Project is exempt fr-0m CEQA revi~w. As erplafoed above, 

the court rejecti; Petitioner's arguinel).Hhat the Requirements mt tnitigatfon measwes \Vhkh 

renderjt improper to rely on exemptions, However, tltis is h11n1at~rial because the court finds 

thE;tthe exemptkm d~termination vfolated CEQA based on a11 ofPetitkmer's other argqments: 

the Am~ndme.nt d,res nQtfaH.'within the $cope of the Cl~s 7 Qr 8 eii:emptfons;•therei.s no 

substanHl:\1 e'1idence to. support a Ule :tin.ding th1;1,t any claimed exemption a;p:pHes:; and the tecotd 

demonstrates a.ri :unex:ploted and tUldeterminedpossil)Uity of cumulative irnpa¢t.:r.whfoh means 

that the Amendttient fall~· ¥i1thin th¥ cmnuiative impacts exceptkm tQ the exemptions. 

Conelusiol!; 

The coutt GRANTS the JX;tinoum fun. 

rr IS so O.RDERJID. 

Dated: August 21, 2024, 
BRADFORD I>Et\1EO 
Superior.Court:Judge· 
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PROOF OF SERVICE BY MAIL 

l certify that. I am an employee pf the Sl.lperlor C',0urt of Calffomill¾ County ,of Sonofill\, 
andtbatmy business addtes~ is30SS Cieve!andAvt\ Santa Rosa, California, 95401; t,b~J. ram n.ot 
a. party to this case; that I am over the a~e of 18; that I arn readHy familiar with thls office's 
practice for cpllection and processibg of 9orresp0ndence for mailing ·with the UnJted Stutes Pvstal 
Si;:rvice; ilnd that on the date shown hek>W I placed a true copy of 

ORDERAF'fER HEAklNG 
in ari. envelope, sei.U~d and addressed as sno'rvn below. for coHection and mailing ~t Santa Rosa, 
Oali(brnia, first class, pt1stagi; fully pr~pai:d~ fOll\lwing 01;dinary business practice$, 

Date: August ii. 2024 Robert Otiver 
Cferk of the Court 

Sfirah,lf efit;ro-m· 
Sarah Helstron1, Deputy Clerk 

DRBVET JOHN HUNT D:ru'fIEL GORDON COOPER 
CALIFORNIA COASTKEEPBR SYCA.M:ORE LA WJNC 
11 OD l1TH STREET 3RD FLOOR 1004 BOREILL Y A VEND""£. 
SACR.,~.MENTO CA 95814 SAN FRANCISCO CA 94129 

JAIMENEAR.Y AMY El,LEENHOY'f 
RUSSIANRIVitllKpBPER BEST BEST & KlUEOER LLP 
30 MltL STREET SUITE F 3;39Q lJNlVERSlTY A VE 5TH FLOOR 
HEALOSBURGCA 95448 POB.OX 1028 

RlVERSIDECA 92502 

A~Y CHRISTINE.MINTEER 
MJCHELLE NfC◊LE BLACK 
CARSTENS BLACK /k; MINTEER LLP 
2.2.00 P:.ACLlnC QOAS'ft-r\VY S'IB 31& 
HERMOSA 13EACfI CA. 9Q254 
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